At Christmas Cime 
Prayer 


God of all truth, Rnowledge and judgment, without 

whom nothing is true or wise or just, look down 

with mercy upon Chy servants whom thou 
Sufierest to sit in earthly seats of judgment fo administer 
Chy justice to Chy people. Enlighten their ignorance 
and inspire them with Chy judgments. Grant them grace 
truly and impartialfy to administer Chy justice and to 
maintain Chy truth to the glory of Chy name. And of 
Chy infinite mercy so direct and dispose my heart 
that I may this day fulfiff aff my duty in Chy fear, and 
fall info no error of judgment. Give me grace fo hear 


patiently, fo consider diligently, fo understand rightly 
and fo decide justly. 


rani me due sense of humility, that be not 
misled by my willfulness, vanity or egotism. Of myself 
I humbly acknowledge my unfitness and unworthiness 
_ in Thy sight, and without Thy gracious guidance | 

can do nothing right. fave mercy upon me a poor, 
weak, irail sinner, groping in the dark; and give me 
grace So fo judge others now, that I may not myself be 
judged when Chou comest to judge the world with 

Chy truth. Amen. 


Some things 
you just can’t depend 
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‘Lawyer Input 


“Please, just don’t bother me!” 

Fortunately, I hear this rarely 
from members of The Florida Bar. 
When a call goes out to serve as a 
continuing legal education speaker 
or author, a grievance committee 
member, as counsel for the Bar in 
civil or disciplinary litigation or as a 
request to give time and service in 
one of a hundred other types of 
activities, the answer consistently 
comes back, “yes”. This is as it 
should be. As a_ professional 
organization, we are committed to 
public service individually and 
jointly from the day we take our 
oath as a lawyer. 

But what about the member who 
says, “Florida Bar, stay away, I 
don’t want to become involved— 
leave me alone”—This is heard on 
occasion. When [ hear it I feel that I 
have failed personally to effect a 
_ proper orientation or attitude in this 
member, that he is not in tune with 
the programs of his professional 
organization or in some manner has 
been “turned off” by his Bar. This is 
tragic. 

Coupled with this desire not to be 
disturbed is the comment 
frequently heard that the Board of 
Governors is “too aloof” or that the 
staff doesn’t mix enough with the 
rank and file members in the field. 
Where such comments are heard, 
they can readily be traced back toa 
circuit representative on the Board 
of Governors who never writes a 
letter to his constituents about 
Board activities, never authors a 
column for the local bar association 
bulletin, never reports orally at the 
monthly local bar meetings and 
otherwise isolates himself from his 
fellow lawyers. When all of these 
things happen, a reverse attitude 
occurs. The same holds true for the 
staff and your executive director. 
How can the staff 


serve a 
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membership effectively without 
membership contact and knowing 
what this membership thinks? 

This brings me to lawyer input. 
How essential it is. This issue of the 
Journal contains at page 654, 
several thoughtful letters from 
lawyers writing about, in this 
instance, the October issue of the 
Journal devoted primarily to 
judicial and administrative 
procedural reform. These 
responses seemed to like the idea of 
the Journal stimulating some 
critical analysis of this subject. Such 
comments are helpful in 
determining whether the direction 
of the Bar on a particular issue is 
good or bad in the eyes of the 
membership. 

Where else does lawyer input 
come from? It comes from 
listening. Listening to Bar leaders 
confer in small and large groups 
about their problems and solutions 
as happened in Tallahassee over a 
two-day period in October at the 
annual Bar Leaders Conference. It 
comes from the annual member- 
ship survey participated in by more 
than 6,000 or about 40% of our 
resident members. 

What does a preliminary 
sampling of the survey results 
reveal? 

Enough legal practice? 33% said 
“no, not enough” —67% have enough 
or more than they can handle. 

Nonlawyers on grievance and 
UPL committees? Slightly more 
opposed than supported nonlawyer 
representatives on these 
committees. 

Statewide fee arbitration plan? 
Less than 10% support this proposal. 

Drop a lawyer from the firm in 
the next two years? 99% do not plan 
to release any law firm members. 

Add one or more lawyers to the 
Lg in next two years? 43% said they 
will. 


Are you going to renew your 
designation? More than 80% plan to 
renew or designate for the first 
time. 

Do you attend CLE courses? 90% 
have attended one or more CLE 
courses in the past 12 months. 

Paid advertising for lawyers? 
Slightly more than 50% supported 
the idea of institutional advertising 
even if it required a dues increase. 

Certification Plan, do you favor? 
50% responded “yes,” 40% “no,” 10% 
expressed no opinion. 

(A complete survey report will be 
published in the Journal early next 
year.). 

Not only will your elected leaders 
review these results, they will be 
studied in detail by the hard 
working Long Range Planning 
Committee and the Economics and 
Management Law Section. Your 
responses will influence the future 
direction of your Florida Bar. They 
will have great weight in deciding 
programs of the Bar for the next 
year. 

The recent example by the Bar 
membership in responding with 
hundreds of letters and thoughtful, 
well reasoned comments to the Karl 
Committee about our discipline 
program evidences the critical 
importance of lawyer input. 
Members of The Florida Bar are not 
apathetic. May they never be so. 

We here on the staff are doing our 
best through The Florida Bar News 
and Journal to keep you fully 
informed. We feel rewarded that 
we are accomplishing our objective 
when we hear from you by letter, 
phone, membership survey or 
personal visit. Don’t ever stop! 
“Keep those letters and cards 
coming!” 


MARSHALL R. CassEDy 
Executive Director 
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Don’t blame Bossie. She doesn’t know any better. 


Besides, it isn’t a shopping center—yet. The farm land 
that is supposed to become a shopping center has been 
informally handed down generation after generation. 
Who has title to several parcels is questionable. Then, 
there are drainage easements held by adjoining owners 
which must be considered. And the problem of securing 
access to the highway, as well as some questions about 
separately held mineral rights. 


There may be any number of problems, all capable of 
giving rise to costly future claims. 


That’s why, throughout the country, shopping center 
developers, investors and their attorneys turn to Chicago 
Title Insurance Company—the experieneed, skillful title 
insurance company. 


Tough title jobs—such as protecting title to land for 
shopping centers—are the kind we know best. Whenever 
you have a tough one, call us. 


CHICAGO TITLE 
INSURANCE COMPANY 


SERVING ALL OF FLORIDA 


Hey! Yourre standing in the middle 
of a shopping center. 


With offices in the following cities: Brandon, Daytona Beach, Fort Myers, Fort Pierce, Jacksonville, Lakeland, 
Melbourne, Merritt Island, Miami, Orlando, Stuart, Tallahassee, Tampa and a network in excess of 400 agents. 
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e Elegant Binder: Large 
capacity. Handsome 
black heavy-duty vinyl 
with 24K gold trim. Cor- 
porate name on spine. 


e Customized Seal: Zip- 
per pouch for quick, 
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full page stubs. 
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quick reference. 


@ (50) Blank Minute Filler 
Pages: Rag content. 


e Pre-Printed Minutes and 
By-Laws: (OPTIONAL) 
Saves hours of typing 
time while making an 
excellent impression on 
your client. Includes 
IRS §1244, sub chapter 
S, Medical/Dental plan, 
appendix of forms and 
20 blank pages. Blank 
state set based upon 
Model Bus. Corp. Act. 
Separate editions for 
Del., Fla., N.J., N.Y., Pa 
and Texas. 


24 HOUR 
SHIPMENT 


SHIPMENT 
FREE ON 
PREPAID ORDERS 


EXCELSIOR-LEGAL 
62 White St., NYC 10013 


America’s No. 1 All- in 
CORPORATE OUTFIT 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


@ Matching Vinyl Slip 
Case: Houses your 
Black Beauty Outfit. 
Attractive. Dustproof. 


e Exclusive Corporate 
Record Tickler 


Black Beauty saves you time 
and money because it has 
everything you need “incor- 
porated”’ into one complete, 
outfit. It eliminates the need for 
buying corporation materials 
separately and provides 
fingertip control of each 
incorporation. 


$25.25 and $27.00 


Excelsior’s 

New 2-Way Ordering 
and Delivery... 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 

2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


IN ADDITION TO A COMPLETE 
NF : LINE OF CORPORATE OUT- 


CORPORATE NAME 


FULL LINE OF LEGAL SUP- 
STATIONERY CO., INC. 


PLIES AND FORMS. SEND 
FOR OUR NEW FREE 
CATALOG. 
62 White Street, N.Y.C. 10013 (212) 431-7000 
BLACK BEAUTY EX LIBRIS SYNDICATE 
No. 70 $25.25 No. 10 $28.25 No. 90 $38.25 
No. 80 $27.00 No. 20 $29.95 No. 95 $39.95 
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ptd min & by-laws 


corporate name exactly as on certificate of incorporation 


authorized shares 


Gortificates signed by President & 
(CL) IRC §1244 55 page set, plan, instr., etc., $3.95 extra. 
Charge 
American 
Express 


C1 Ship via A/R, $1.00 extra. 
(J Ship COD, include costs. 


number expires signature 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws “$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
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Matching Vinyl Slipcase 
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3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
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and by-laws “$35.00 
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3 round-posts binder 

250 page capacity 

Outtit No. 3 

with 100 blank sheets $36.75 
tit No. 3A 

with printed minutes 

and by-laws *$38.50 
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Self-Encased 
Corporate Outfit 

3-D ring binder 
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Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 
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Forms for annual meetings of 
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write for catalog. 
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The Original All-in-One Volume Corporate 
Outfit Including Seal 
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STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
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It’s a Free Country 


“It’s a free country.” I grew up 
hearing that; so did you. But it 
seems to me that as our nation 
evolves, the concept changes. In 
1900 freedom included the 
advantage of a paycheck without 
deductions and the operation of a 
business without regulations. It 
included the disadvantage of 
depending upon family and friends 
during unemployment and old age. 
Rough justice was more common, 
medical care more sparse. 

How much freedom makes a free 
country? How much regulation 
takes it away? If the government 

took over the press, but otherwise 

zealously protected freedom of 
speech, religion, assembly, could 
we still call ourselves a free 
country? If we compelled a 
criminally accused to testify or a 
witness to self-incriminate, but 
steadfastly guarded everything 
else, would anyone notice a 
difference? My answer is the same 
as our founders’ answer would be. 
The forfeiture of any of these 
fundamentals is tantamount to a 
capitulation of a free society. 
Economics is not the test. 
Efficiency is not the goal. Time is 
not a variable. 

Freedom of press, speech, 
religion and jury trial are constants 
that preempt efforts for efficiency 
and the desire for economy. Let 
economy and efficiency govern 
when it comes to the creation, 
abolishment of administrations of 
programs; not in the formulation of 
a constitution where principle is the 
only guiding star. 

When our society becomes too 
crowded, our taxes or insurance 
premiums too high, and our spirits 
so benign to allow these freedoms 
to perish, then let us retreat, resolve 
anew, and start all over again. When 
one right or freedom fails, the 
others are not far behind. When 
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wealth prevails over principle 
poverty prevails overall. 

In recent years rights have been 
broadened in some areas. The 
speedy trial interpretation by the 
Supreme Court entitled an accused 
to a trial within 90 days for a 
misdemeanor and 120 days for a 
felony. This placed a new burden 
and expense on the state, but the 
Supreme Court placed increased 
budgetary requirements in the 
category of irrelevance when 
constitutional rights were involved. 

The Supreme Court interpreted 
the constitution to require the right 
of counsel to those criminally 
charged. The Court left the 
economical and efficiency 
implications of this decision to the 
state. But it was clear that if a state 
expected a conviction to stand, that 
right had to be offered. Thus came 
into existence the billion-dollar 
public defender program across the 
nation which again demonstrates 
our commitment to principle over 
costs. 

When law enforcement officers 
were required to advise an arrested 
person of his rights to remain silent 
and to have an attorney, it was 
widely reported that the Supreme 
Court had encumbered expedious 
handling of criminal cases. Again, 
alleged reductions in efficiency 
took a back seat to the alternative of 
reduction of individual rights. 
Jefferson told the American people 
in his first inaugural address on 
March 4, 1801, that: 


Freedom of religion, freedom of the press, 
freedom of a person under the protection of 
habeas corpus; and trial by jury impartially 
selected...should be the creed of our political 
faith...and should we wander from them in 
moments of error or alarm, [we should] 
hasten to retrace our steps and to regain the 
road which alone leads to peace, liberty and 
safety. 


I suggest to you “we have 
wandered from them in moments 
of error or alarm,” and now is an 
opportunity to “retrace our steps 


and to regain the road which alone 
leads to peace, liberty and safety.” 

We have abridged the right to a 
jury trial in medical negligence 
cases. The forfeiture here means 
certain forfeiture in other 
controversies. If the legislature 
were to announce a law which 
required a $1000 filing fee as a 
prerequisite to a jury determina- 
tion, then that law would abridge 
the constitutional right to a jury 
trial. Yet, the party to a medical 
negligence case must realistically 
incur at least $1000 in time or costs 
to meet the requirements of first 
presenting the controversy to a 
panel of experts. 

It is unquestionably an invasion 
of the problems of the jury to 
permit a police officer to tell the 
jury who, in his experienced 
opinion should prevail in a civil 
action, and who, in his experienced 
opinion, is guilty in a criminal case. 
A strict prohibition is seriously 
enforced against this type of 
evidence, yet the parties to a 
medical negligence case must 
endure this same invasion into the 
problems of the jury by the 
allowance of evidence advising the 
jury who in the expert field should 
prevail in the controversy. To 
require a party to surmount this 
hurdle guts the whole concept of a 
jury trial in the first place; the 
concept being that citizens 
indiscriminately selected will 
impartially decide the case. If a 
police officer is allowed to say who 
should prevail or who is guilty, then 
the case is decided not by a jury, but 
by the police officer along with a 
jury. If the conclusion of a doctor, 
lawyer and judge is allowed before 
a jury, then the case is decided not 
by a jury, but by a panel of experts 
along with a jury whose aggregate 
mind is bound to be influenced by 
the weight of experts’ authoritative 
positions. 

Neither our Florida Constitution 
nor the United States Constitution 


; 


PRESIDENT’S PAGE 


provides that the right of a trial by 
jury shall be preserved except in 
medical negligence cases. Neither 
does either document condition the 
right of first going before a panel of 
experts, whose findings go before 
the later impaneled jury. 


The inevitable rush of other 
groups’ demanding similar 
legislation conditioning the right of 
a jury trial on first going before a 
panel of experts will be irresistible, 
and the right to a jury trial will be as 
anachronistic as Latin is in Rome. 


How did this come about? In a 
moment of error and alarm, just as 
Jefferson predicted. The alarm 
came in the form of insurance rates 
which were heating up. The 
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the Center! With more of every- 
thing — first class facilities, top 
notch accommodations, excellent 
dining, expert professional plan- 
ning. All in the center of Florida — 
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The Center's 8,000-seat Arena, 
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sq.-ft. Conference Hall give you a 


the Center! 


choice of center stage. 

Get in touch: Elin Oak, Dept. BJ 
PO. Box 3538, Lakeland, FL 33802. 
Or call Mike McGee, Lakeland Civic 
Center, 813/686-7126. 


Bring your meeting to the Center. 


THE LAKELAND 
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argument was that mediation 
panels would chill negligence 
claims and rates in turn would be 
chilled. Already, product liability 
manufacturers are promoting 
expert panels sounding the same 
alarm; to wit, the high prices of their 
products are due to negligence 
claims. 

Since when did economic 
consideration enter into the 
formation of a free country? 
Democracy was not selected by our 
founders nor preserved by our 
predecessors because it is cheap. 
Since when did insurance rates or 
the economic health of the 
insurance industry or the 
availability of people to buy 
insurance have anything to do with 
constitutional rights? It is inimical 
to our constitutional principles to 
bend the constitution so that people 
can buy insurance. If there must be 
an adaptation, then the insurance 
industry should adapt to the 
constitution. Insurance is _ not 
essential to a free society; a jury trial 
is. 

The federal no-fault bill abolishes 
the right of the people to a jury 
determination of damages, 
destroys the rights of a victim to 
hold his wrongdoer accountable, 
and abridges the Florida 
Constitution’s access to court 
guarantee. It is another example of 
allowing the insurance market 
somehow to be used in support of 
determining what right a free 
people can have. 

The sanctuaries of some churches 
are adorned with candles which, 
when lighted, have symbolic 
meaning. A candle might stand for 
love, charity, mercy or forgiveness. 
Recently, my minister inquired 
from one of these churches which 
candle was most popular with the 
people. The answer he received 
was the candles of hope and faith. 

Our best hope that our nation 
might continue to describe itself 
correctly with the adage, “It’s a free 
country,” lies within the Bill of 
Rights, firmly grasped by Jefferson 
and indelibly woven into the fabric 
of our nation. We must exercise 
unswerving faith that the Bill of 
Rights, “which alone leads to peace, 
liberty and safety,” will see us 
through. 


RussELL TROUTMAN 
President 
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The Ford Code-A-Phone is a solid state, 
computer telephone answering system. Though 
it was designed with features that satisfy the 
professional market, its price is well within the 
range of the average consumer. Here are some of 
the Code-A-Phone’s unbeatable features: 


EXCITING FEATURES 


SIMPLE TO USE To record your message just 
turn the dial to “announce”, press the orange 
button, and record any message from 2 to 20 
seconds in length. The “beep” tone is 
automatically placed at the end of your message. 
That means there is never a “dead space” at the 
end of your recording to confuse your caller. 

There are no microphones to buy, break, or 
loose — and no recording level switches to 
confuse you. The unit comes with a built in 
condensor microphone that automatically 
adjusts the recording volume to your voice. 

You will be amazed at the high quality of the 
recordings you make. 

NO TAPES TO BUY The Code-A-Phone uses 
the highest quality reel-to-reel tape available. 
Why not use cassettes? Well, because they just 
are not reliable enough for most telephone 
answering applications. With a cassette, you 
begin loosing voice quality after about 50 to 100 
plays. But the reel-to-reel system in the Code-A- 
Phone has been tested to 20,000 plays without a 
noticeable loss in quality. This means you will 
probably never have to buy a replacement tape 
for the Code-A-Phone. 

Even the company that invented cassettes 
(N.V. Phillips — the largest electronics company 
in the world) won't use them in their telephone 
answerers. Phillips uses reel-to-reel equipment 
supplied by Ford Industries, makers of the 
Code-A-Phone. Ford also supplies 85% of the 
Bell System's answerers. 

NUMBERS YOUR CALLS Most other answering 
systems won't let you know how many calls you 
have received. The Code-A-Phone does. Its call 
counter will tell you at a glance how many calls 
you have received — and which call you are 
listening to. 

It is the only system that will let you review 
your calls one by one, or skip a message and 
go on to the next. You can also erase any part 
of your messages — or all of them. And unlike 
other answering systems, you don't have to 
hear your announcement each time you review 
your messages. But, if you wish, you can 
check your announcement at any time. Just 
flip a switch, and push a button. It's that easy. 
RING DELAY You can set the Code-A-Phone 
to answer at 1 or 4 rings. Set it to answer at 
one ring when you are away from your home or 
office. Set it to answer at 4 rings if you are close 
by but think you might not be able to answer 
right away. The Code-A-Phone will answer the 
call and take the message if you do not reach 
the phone in time. 

The unit also has a monitor feature which 
allows you to listen while a caller leaves his 
message. You can pick up your phone to 
intercept the caller at any time during his 
message. 

SIMPLE TO INSTALL The Code-A-Phone 
comes with the new modular telephone plug for 
home use, and a four prong adapter for office 
use. Chances are you already have either of the 
above jacks in your home or office. If so, just 
plug in the unit and it is ready to use. If you 
do not have a modular or four prong wall jack, 
the phone company will install a jack for a 
nominal one time fee. 


©) 1977 GRS Instruments, Inc 


Telephone 
Answering 
Advance 


The Ford Code-A-Phone 


Mode! 1400 with 
remote control unit 


And there is absolutely no monthly service 
charge to pay the phone company since the 
Code-A-Phone conforms to all FCC and 
telephone company regulations. If the phone 
company installs it, just tell them its 
conformance number is 301AAD. 

SIMPLE DEPENDABILITY The Ford Code-A- 
Phone is built with today’s most advanced 
electronic circuitry. It's the only system that 
uses the latest state of the art micro-processor 
technology (A micro-processor is actually a 
small computer). 

Because it is built with the highest quality 
components, the Code-A-Phone will give you 
many years of dependable operation. But if it 
should ever require repairs — which is highly 
unlikely — don't worry. There are over 200 
service centers nationwide with a fully trained 
staff waiting to help you. There is also a 
service-by-mail center, and a toll free “hotline” 
number you can call for assistance with 
installation, warranty service information, or 
any operation questions you may have. 


OTHER FINE FEATURES 


REMOTE CONTROL The model 1400 lets you 
hear your messages from any telephone in the 
world. It even lets you leave a marker message 
so you know when you've reached the end of 
your messages. 

To play back your messages “beep” the coder 
into the telephone mouth piece. The unit will 
rewind and playback your messages 
one-by-one. 

Most other answerers run your messages 
together so it's hard to know where one message 
ends and the other begins. Not so with the 
Code-A-Phone. At the end of each message the 
unit will stop. To hear the next message “beep” 
the coder into the receiver. You know when 
you've reached the end when you hear your 
marker message. 

With most other systems, if you forget to 
“beep” again the tape will run out completely. 
Any one who calls after that will think he is 
leaving a message — but the machine won't 
record a thing. The Code-A-Phone, however, 
will turn itself off automatically 

The model 1400 coder will also let you skip 
an unwanted message. Just “beep” the coder 
into the telephone mouthpiece. and the Code- 
A-Phone will instantly go on to the next 
message. 


IN THE OFFICE For office use the Code-A- 
Phone answering system is superior to any 
answering service. An answering service may 
loose — or never relay — many of your 
messages. And your clients become irritated 
when the answering service can't answer their 
simple questions. 

A message on the Code-A-Phone is a very 
personal way of dealing with your customers 
or Clients. They will appreciate the opportunity 
to leave a message 24 hours a day — a 
message they know you will hear. 

FOR HOME USE The Code-A-Phone will record 
important calls from friends or relatives while you 
are away from home. They will certainly 
appreciate that you thought enough to leave 
them a personal message. 

The Code-A-Phone also serves as an 
important device for screening unwanted calls. 
Obscene callers usually hang up when 
confronted with an answering device; and 
salesmen will just have to leave a message. 

The Code-A-Phone will assure your privacy. 


A pre-order copy of the standard factory warranty is available upon request at no charge 


YOUR INVESTMENT IS PROTECTED 


The Code-A-Phone is produced by Ford 
Industries, a multi-million dollar corporation 
Ford Industries has been producing answering 
systems for nearly 20 years. And they produce 
85% of the answering equipment used by the 
nations phone companies. You can be assured 
that the Code-A-Phone is the most advanced 
answering system you can buy at any price, and 
it is the most dependable answerer on the 
market. And when you consider the Code-A- 
Phone's relatively low price, you will agree it 
is incomparable in both value and performance. 

GRS Instruments is a company dedicated to 
finding and offering the highest quality products 
available. Our engineers fully inspect, test, and 
evaluate each product we market. When you 
purchase a product from GRS Instruments, you 
can be sure it is a well built, well designed 
product. 

Take the Code-A-Phone into your home or 
office. Use it to answer your phone, screen 
unwanted calls, and take important messages. 
Keep the world's most advanced an=werer with 
no obligation for 15 days. If, by then, you are 
not fully convinced that you own the best 
machine for the price, return it to us for a prompt 
and courteous refund. 

The unit measures 5.5” high, 18" wide and 
13.5” deep. It weighs 5 Ibs. 8 oz. The coder is 
about the size of a pack of cigarettes, and fits 
comfortably in your shirt pocket, purse, or 
attache case. The coder weighs a mere 8 oz 
with it's battery installed. 


HOW TO ORDER 


The Code-A-Phone comes in two models 
The 1400, which comes with the electronic 
Pocket Coder remote control unit, for $259.95; 
and the 1200, which has all the features of the 
1400 less the remote control feature, for $179.95. 
To own the world’s most advanced answerer, fill 
Out the order form below and send it with your 
check, money order, or master charge 
information to GRS Instruments Incorporated, 
8730 King George Drive, Dallas, TX 75235. 
Most orders are usually shipped directly to your 
home or office the same day as received. 


GRS INSTRUMENTS INCORPORATED 
8730 KING GEORGE DRIVE, DALLAS, TX 75235 


PLEASE SEND ME: 


O The Model 1400 Code-A-Phone $259.95 
O The Model 1200 Code-A-Phone $179.95 
O Extra Model 1400 Coders 

@ $29.95 ea $_ 

Texas residents add 5% state 

sales tax 


$ 
Shipping and handling charges $__ 2.50 
Total amount of order $ 


NAME 
ADDRESS 


CITY ST ZIP 
Please allow 2 weeks for delivery 


For Master Charge rush orders, call collect (214) 638-5222 


GAS 
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Elimination of Jury Trials 
To Representative Dorothy E. Sample: 


I have just read your comments 
regarding elimination of jury trials in 
civil cases reprinted in the October 
issue of The Florida Bar Journal. I 
become deeply concerned when 
responsible, elected officials propose 
the destruction of the fundamental 
precepts of a free society. 

Whether or not there was or is an 
insurance crisis can, as you know, be 
debated forever. If there was or is such 
a crisis, the true cause or causes can, as 
you know, be debated forever. 
Regarding this so-called crisis, I have 
been intrigued by the fact that it began 
in approximately December of 1973, 
which was, as you know, the beginning 
of a 600-point plunge by the Dow Jones 
Industrials. I am sure that no one doubts 
that, if the Dow Jones Industrials had 
gained rather than lost 600 points during 
that six-months period, there would 
have been no “insurance crisis.” I 
personally find the catastrophic losses 
incurred by the insurance industry on its 
common stock portfolios a much more 
plausible cause of the  industry’s 
financial situation than the cause being 
suggested by the industry, i.e., “people 
are filing claims.” 

However, whatever the cause, surely 
the institution of the jury trial must not 
be abolished simply because an 
insurance company is “intimidated” by 
it. The jury trial system may lack 
administrative know-how of the United 
States Department of Agriculture, it 
may lack the investigative resources of 
the Internal Revenue Service, it may 
lack the wooden predictability of a 
hearing examiner for the Social Security 
Administration, and it may lack the 
efficiency of Mussolini’s trains. But it 
remains the most powerful vehicle of 
justice ever devised by free men. It is 
the only method by which the ultimate 
power can be placed in the hands of the 
people—the only safe place for it. (You 
clearly suggest in your comments that 
jurors do not possess the necessary 
judgment and intelligence to be trusted 
with important matters. You should 
remember that these are the people 
who elected you to office.) 


The jury trial is a wrenching 
experience for all its participants—the 
lawyers, the litigants, the trial judge 


and, indeed, the jurors. It taxes the 
financial resources of society, it is alien 
to modern bureaucratic dispute-solving 
technique, and, of course, it is not 
perfect. But it is the institution which 
protects the dignity of the individual 
from complete annihilation by his social 
security number. Preservation of this 
institution will not be easy. The 
question really is whether modern 
society has the heart for so great a 
struggle, or whether the jury system will 
be sold for the reassuring promise of the 
politician—“you'll be taken care of.” 


Joun W. 
Tampa 


Taking a Critical Look 


Congratulations on the October 1977 
issue of The Florida Bar Journal. In my 
opinion, this may be one of the best 
issues ever. It is time that the official 
voice of The Florida Bar started taking 
a critical look at current judicial and 
administrative practices and 
procedures. In past years, we have been 
content to issue voluminous speeches 
and statements of a self-laudatory 
nature, while ignoring the many 
deficiencies of the existing systems. 

As a lawyer enjoying the drudgery of 
day-to-day trial practice, I can assure 
you that I am not happy about the 
following: 


1. Voluminous expansion of court 
rules (West’s desk copy for 1977 is 1194 
pages thick). It hardly seems realistic to 
assume that 1200 pages of court rules 
are required to administer routine court 
matters. This is in addition to all of the 
statutory and case law with which the 
trial lawyer is expected to be familiar. 


2. Bill Adams’ article brings up the 
point of awarding attorneys’ fees to the 
prevailing party. Award of attorneys’ 
fees where the suit is well founded 
would certainly eliminate a great deal 
of litigation. Insurance companies, 
banks, and other large corporations 
would not be so anxious to litigate 
through innumerable pretrial 
procedures, jury trial, and then appeals 
if fees were to be assessed to the 
prevailing plaintiff at the end of this 
long trail of litigation. The defendant 
with financially superior resources will 
use every tactic to delay a case in the 
hope that the plaintiff will give up, 


compromise, move out of the area, die, 
witnesses disappear, and eventually 
frustrate a legitimate claim. We are all 
familiar with the routine appeals taken 
by insurance companies in recent years 
as they have had to pay only 6% interest 
on the judgment while loaning the 
plaintiff's money at rates as high as 15% 
while the case wound its weary way 
through the appellate court. 


3. If we are concerned about 
crowded trial courts, why do we insist 
on cluttering up the circuit courts with 
innumerable uncontested divorce cases 
and give exclusive jurisdiction of the 
circuit court to trivia such as “debtor 
harrassment” cases (Ch 559,F.S.). 
Enterprising defendants in the county 
court will soon learn an effective way to 
block the creditor’s assault will be to 
counterclaim against him in the county 
court for alleged violation of the statute, 
thus removing a “nuisance type” case to 
the circuit court where it will have to be 
docketed for jury trial. This statute does 
provide for “prevailing parties 
attorneys’ fees.” However, this will be 
small solace when the debtor is 
insolvent or judgment proof. 


4. Mr. Damsel’s article on 
“Summary Judgment” is well taken. 
The appellate courts have so effectively 
destroyed the usefulness of a summary 
judgment that it is virtually impossible 
to obtain a summary judgment for 
anything but a suit on a promissory note 
where the debtor has defaulted. 


5. Insummary, I find in recent years 
there has been no effective action of 
any kind to eliminate paperwork. 
reduce costs, or increase efficiency in 
the judicial system. The paperwork 
requirements imposed by virtually 
unlimited discovery are extremely time 
consuming and burdensome. For 
example, we filed a recent suit against 
two defendants, (both represented by 
insurance companies), and promptly 
received an aggregate of some 400 
written interrogatories. We have no 
procedure for disposing of motions by 
written memoranda or briefs as is done 
in the federal courts. There are 
numerous ways in which the present 
system can be improved, but no one 
seems to be seriously interested in 
improvement. 

I hope that you will continue to 
encourage articles from the bar, of the 
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low-cost 
insurance 
thing 
the past? 


You don’t want to spend a fortune for life insurance. But 
you want good benefits. The solution: The Florida Bar 
Group Life Insurance Plan. 


It provides you with a conversion privilege, triple indemnity 
for accidental death and up to $20,000 in accidental 
dismemberment benefits. At a premium that won't eat 
you alive. And experience rating credits (from favorable 
loss experience) are used to support The Florida Bar 
Foundation. 


Before you spend a dime for life Insurance, spend 13¢ 
to send us this coupon. Or call the Poe office nearest 
you. Today. 

i Poe & Associates, Inc. 

i P.O. Box 1348 

i Tampa, FL 33601 


# i'd like details on The Florida Bar group life 
insurance plan. 


Name 


y Address Phone 
i City State Zip 


Poe &Associates, Inc. 
Administrators for the Florida Bar insurance plans 


CL) Tampa (813) 228-7361 (1 Orlando (305) 896-7231 C1 Orlando (305) 273-3770 UO Venice (813) 488-6738 
LJ Miami (305) 751-9765 CH North Port (813) 426-5001 (J Ft. Lauderdale (305) 491-1080 
CL] Jacksonville (904) 398-1112 (1 Lakeland (813) 687-0212 


Toll-free service 
LJ Orlando Area 422-3860 (Pinellas County 461-2311 CIAIl other Florida cities 1-800-282-0593 
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LETTERS TO THE 
JOURNAL 


type included in this issue, as continued 
attention to present deficiencies may 
eventually create a “burr under the 
saddle.” 


LEON STROMIRE 
Cocoa 


Treating the Symptoms 


We are what we eat. 

Congratulations on an excellent issue, 
October, 1977. The articles and 
comments on procedural reform were 
interesting and thought-provoking. I 
am encouraged that various public 
leaders are urging a rational, positive, 
problem-solving approach to reform. 

Most of our “problems,” however, 
are in reality symptoms of a greater 
malaise affecting our society. You can 
suppress a cough or get temporary 
relief from a cold by ingesting various 
“remedies,” but if the underlying cause, 
for example, improper diet is not 
earnestly dealt with, you can expect the 
same orsimilar symptoms to reappear. 
The same can be said of the symptoms 
of society’s ills. 

Of course, most of us are content to 
deal only with the symptoms of both 
our body’s ills as well as our societal ills. 
In both cases we have cultivated a taste 
for junk food and developed poor 
physical habits which are not easy to 
change. Usually, it takes a crisis to spur 
us to action, and by then, even if a direct 
attack on the symptom is successful, 
permanent damage to the body as a 
whole cannot be prevented. 

Our world is growing more and more 
complex on every level and ever more 
interdependent. Our guidelines ior 
living in and interacting with the others 
with whom we share it need, perhaps, a 
complete examination and evaluation. 
Further, we need to develop a regular 
preventative maintenance schedule if 


Coleman R. Rosenfield, guest editor 
of the October issue of the Journal, no 
longer practices at One Financial Plaza, 
Fort Lauderdale, as was reported on 
page 495. He is of counsel to Graham, 
Hodge, Swan & Larson, P.A.,5100 North 
Federal Highway, Fort Lauderdale. 


we, as a people, are to be fit and healthy 
to meet the challenges that are upon us. 
There would naturally be much 
differing of opinions and hopefully 
debate and discussion on where to go, 
but surely we should start at the 
beginning. We should not be afraid to 
question basic principles. Basic 
principles, if in fact they are basic, will 
withstand close scrutiny. 

On the other hand, if you have 
limited availability to medical 
information or an _ uncooperative 
patient, you do what you can with what 
you have. It is at best an uphill struggle 
to achieve any kind of meaningful 
reform. You not only have to fight those 
who see themselves as directly 
threatened by change, but must also 
content with the apathy of the rest. I 
applaud the efforts of those who try. 

Terry P. Lewis 
Tallahassee 


A Need for Legislation 


I want to offer my congratulations on 
the particular excellence of the October 
issue of The Florida Bar Journal. 

I especially enjoyed the suggestions 
for an alternative process for domestic 
relations cases, made by Representative 
Helen Gordon Davis. 

The issue’s theme properly pointed 
out the need for the legislature to 
address procedural reform in the 
future. 


Rosert W. McKnNIcGHT 
Rep., 116th District 
Miami 


Courts Administering Government 


The October issue of The Florida Bar 
Journal was excellent. 

Bill Adams’s analysis of the problem 
went to the core. The main reason why 
the American justice system is 
overloaded is because the judges have 
overloaded it. Courts are administering 
other departments of government that 
the courts are not equipped to handle. 
The public faces a legal crisis because 
no lawyer can accurately say what the 
law is. Appellate courts now decide 
cases in a vacuum. The effect of the 
decision in related areas of law is rarely 
recognized. Bill Adams’s message 
should be shouted from the rooftops. 

Helen Gordon Davis’s solution for 
divorce ignores several important facts. 
Bureaucratic agencies and administra- 
tive tribunals do not improve the justice 
system. A_ glance at federal 
administrative tribunals should 
convince anyone that a better way 
exists. No one but the courts can 
effectively dissolve marriage because 
of legal ramifications that result from 
the marital relationship. Cutting the 
marital tie is simple. Disposing of 
property rights is not. My colleagues in 
California say they have as many harsh 


results under community property law 
as we do in Florida. Lawyers get the 
dissolving spouses too late. They have 
already been to the minister, marriage 
counselor, friends or doctor. By the 
time they reach us, there is no hope for 
reconciliation. 

The less said about appellate reform, 
the better. We have just spent five years 
trying to revise appellate procedure. 
The result is the elimination of obsolete 
material and a more logical 
organization of the rules. Nothing has 
been done to relieve appellate 
congestion, decrease costs or expedite 
proceedings. 

Mr. Wood’s comment about motion 
practice is well taken on one point. The 
rotation rule is an abomination. The 
well deserved comments about Judge 
Dowling could not have been made if 
he had complied with the rule. Aside 
from that, Ohio practice would double 
the expense to litigants and diminish the 
quality of legal decisions. In Sarasota 
we are blessed with a local rule that 
does what Mr. Wood suggests. I have 
filed more requests for reconsideration 
and oral argument in the time the rule 
has been in force than in all of my prior 
practice. If the legal question cannot be 
formulated, the answer cannot be 
found. Many judges cannot ascertain 
the question from the pleadings. Part of 
it is lack of training. Part is sloppy 
pleading. Traditionally we have 
admitted young lawyers to the bar who 
have no knowledge about how to 
practice law. For those who litigate, the 
only place where knowledge can be 
obtained is motion practice... . 

Mr. Damsel’s criticism of the present 
use of summary judgment and its abuse 
by appellate courts is well taken. One of 
the poorest procedural decisions in our 
history is Holl v. Talcott. The summary 
judgment procedure should be fairly 
administered. It should require a prima 
facie case that there is no genuine issue 
of material fact. The opponent should 
then be required to come forward and 
show that there is an issue. 

There is nothing new in making the 
court system effective. Radical 
departures from existing practice may 
help, but the two basic ingredients are a 
little talent and a lot of diligence. 


Henry P. Trawick, JR. 
Sarasota 


Rehabilitative Alimony 


Mrs. Davis is completely wrong in 
her statement that “the courts have 
arbitrarily given most females six 
months rehabilitative alimony and sent 
them into a hostile world.” 

That may have been a brief and 
mistaken trend for some trial judges 
who oversimplified the philosophy of 
rehabilitative alimony, but certainly 
here in the Second District we have had 
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some definitive decisions correcting 
that notion. 

Those decisions have taken into 
consideration all of the complex issues 
noted by Mrs. Davis as being relevant to 
permanent support in lengthy 
marriages. 

The courts may not be a desirable 
forum for divorce in their present form, 
but perhaps the better solution is to 
adapt the courts to the problem rather 
than to take divorce out of the courts 
and turn it over to a newly created 
bureaucracy of social workers. 

The 1971 “no fault” law was a big step 
in the right direction. 

There is an established body of good 
law on the subject of alimony, property 
interests, and child custody. We always 
have room for improvement. One area 
that comes to mind is the cynical 
attitude of so many judges toward 
domestic cases. I suggest that the goal 
be active and continued development 
of a more workable procedure within 
the present system. 


CuaRLEs J. CHEVES 
Venice 


Standing Masters 


With regard to Mr. Greer’s October 
article on the use of standing masters to 
expedite civil litigation in the federal 
courts, I concur that such a procedure 
may be a partial answer to handling 
caseload overflows in extreme 
instances. However, the Congress, in 
grappling with the problem of 
overloaded district courts, has not only 
taken action which in the very near 
future will probably result in passage of 
the Omnibus Judgeship Bill, S-11, but it 
has also already granted expanded 
authority to United States magistrates 
in order to cope with the caseload 
volume. 

In fact, under the provisions of The 
Magistrate’s Act of 1976 and Title 28, 
United States Code, Section 636, as well 
as the specific local rules of the 
Southern, Middle and Northern 
Districts of Florida, a United States 
magistrate may try, with or without a 
jury, any type of federal civil action 
upon reference from the district court. 
While it is conceded that most 
magistrates are themselves carrying 
heavy caseloads of a variety of types of 
cases, this resource should first be fully 
utilized. 

As recently as July 29, 1977, the 
United States Court of Appeals for the 
Second Circuit in the case of Loral 
Corp. v. McDonnell Douglas Corp., 558 
F. 2d 1130 (2d Cir. 1977) stated: 

Moreover, the Congress has provided 
professional, experienced officers in the 
magistrates available to serve as special 
masters and encouraged the “district courts 
to continue innovative experimentations in 
the use of this judicial officer.” S$. Rep. No. 
94-625, 94th Cong., 2d Sess. (1976), at 10. 
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While the Miami committee’s 
proposed rules suggest “all standing 
masters shall serve on a volunteer basis 
and without compensation unless the 
court orders a fee paid pursuant to 
F.R.Civ.P.53,” it is unlikely that a court 
would require a standing master to 
serve in a complex or lengthy civil 
action, with the countless hours such 
matters normally require, without, as a 
practical matter, ordering fair 
compensation. Accordingly, the party 
who does not prevail not only suffers 
whatever damages are awarded, plus 
attorney’s fees and court costs, but also, 
in all likelihood, will be forced to pick 
up the often not inconsiderable tab for 
the services of the special master. 

Before imposing that additional 
burden on a party to civil litigation, the 
court should first follow the clear intent 
of the Congress to insure that such a 
referral is, in fact, a last resort, and that 
there are in actuality no salaried federal 
judicial officials available to sit to 
consider the case. 

Rosert L. CRONGEYER, JR. 
United States Magistrate 
Northern District of Florida, Pensacola 


I have read with interest Alan G. 
Greer’s article, “Standing Masters,” 
appearing in the October edition of The 
Florida Bar Journal. In view of the 
extraordinary congestion in our United 
States district courts and the intolerable 
delays in getting the case heard and 
disposed of, I think his suggestion 
concerning the use of “standing 
masters” is good and at least worthy of 
experimentation. 

It occurs to me that the United States 
district court may have available to it 
experienced practicing lawyers who 
are retired, semi-retired, or taking 
things easier, as possible appointees to 
such position. I recognize that a lawyer 
in the prime of his professional career is 
usually overwhelmed with his private 
practice and that it might be an 
imposition upon him to serve even fora 
limited period of time. However, I 
think there are many of us who have 
had long careers in practicing law and 
are now retired or phasing out active 
practice who might be available for 
such appointments. I know that lawyers 
such as I who are “easing off” in active 
practice still have a fascination for the 
law and I believe that we would be 
readily available to assist in the 
expeditious functioning of our courts. 
This is simply a suggestion concerning 
untapped resources for standing 
masters. 

However, I do think that instead of 
the services being completely voluntary 
and uncompensated, it might be bette: 
to compensate standing masters 
modestly, perhaps on a per diem basis. 
Jacksonville TAYLOR JONES 


STEWART TITLE 
SERVES 
ATTORNEYS 


STEWART TITLE is 
dedicated to maintaining 
the highest standards of 
service to the legal 
profession working in 
real estate. 


When you specify STEWART 
TITLE, you insure that 

your client will receive 

the fullest measure of 
service, total integrity, 
accuracy and speed. Our 
common goal, title company 
and attorney, is to protect 
buyer and seller and lender 
from potential title hazards. 


STEWART TITLE 
SERVES 
ATTORNEYS 


Statutory Assets: 
$17,302,123 


STEWART TITLE 


Southeast Region Office 
5200 Kennedy Bivd., #150 
Tampa, Florida 33609 
(813) 879-7620 


Throughout Florida and 

twenty-seven additional 

states and the District 
of Columbia. 


A 
“ 
_ 
657 


Handling Those 


BROWN 


Bowman Brown earned the J.D. 
degree in 1968 from Cornell 
University and was admitted to The 
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Auditors’ Inquiries 


By Bowman Brown 


Every practicing Florida attorney who has handled a 
material legal matter of any type for a client who is 
subject to an annual audit, has received, or will be 
receiving, an inquiry from his client’s auditor. These 
inquiries are often directed to the lawyer or law firm 
involved addressed “Gentlemen.” Sometimes a form 
photocopy with inserted client names is employed. As 
a consequence, the auditor’s inquiry may appear so 
innocuous that it is mistaken for junk mail and thrown 
away. 

Although auditors’ requests for information to 
attorneys do, upon casual review, appear to be routine, 
they are, in fact, of substantial importance. An attorney 
who responds carelessly to a request may expose 
himself to substantial liability. Furthermore, a response 
which does not satisfy auditors’ requirements might 
cause the auditor to qualify his report on the financial 
statements involved, triggering default provisions of 
loan agreements or otherwise embarrassing the client. 

The disagreement presented by auditors’ inquiries 
between lawyers and auditors as to who should bear 
the risk of financial statement nondisclosure of material 
contingencies was such, prior to January 1976, that 
auditors were attempting to hold counsel responsible in 
their audit inquiries for disclosure of all the client’s 
material undisclosed contingent liabilities. In essence, 
auditors were requesting counsel to provide them with 
insurance against nondisclosure of contingent liabilities 
required to be included in the client’s financial 
statements. Attorneys were responding to these 
requests for information with a flat, “As a matter of 
policy we don’t respond to requests for information 
concerning contingent liabilities.” 

The situation with regard to attorneys’ responses to 
auditors’ inquiries finally got so chaotic that the 
American Bar Association and the American Institute 
of Certified Public Accountants set up a joint 
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committee which, after several years of struggling with 
the problem, arrived at a “solution” on January 7, 1976. 
The “solution” has been proclaimed as one of the most 
important contributions to the legal profession by the 
American Bar Association Section on Corporations, 
Banking and Business Law during its existence of more 
than 35 years. 

Although the ABA/AICPA accord does leave a 
number of areas open to disagreement between 
auditors and attorneys, it eliminates many sources of 
disagreement by defining the types of matters which 
are appropriately the subject of an auditor’s inquiry 
and by specifying matters which are the proper subject 
of a qualified response by the attorney. Careful 
attention to the guidelines established by the 
ABA/AICPA Committee will allow attorneys to avoid 
liability without subjecting their clients’ financial 
statements to qualification. 

In arriving at an appropriate response to the auditor’s 
inquiry, counsel is confronted with a number of 


substantial practical and_ theoretical problems. 
Important conflicting policy considerations underlie 
the difficulties accountants and attorneys have 
experienced in reaching agreement on the content of 
attorneys’ responses to audit inquiries. 

Policy Problems 


It is clear that any audit procedure which requires 
that an attorney’s response to auditors’ general inquiries 
include disclosure of information concerning matters 
“which have been communicated in confidence is 
essentially destructive of free and open 
communication and early consultation between lawyer 
and client.”! Such a procedure will “inevitably 
discourage management from discussing potential 
legal problems with counsel for fear that such 
discussion might become public and precipitate a 
loss... or possible liability . . . that might otherwise 
never materialize.” 

It is equally clear that our economy depends, to a 
substantial degree, upon the extent of “public 
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confidence in published financial statements. To meet 
this need, the accounting profession must adopt and 
adhere to standards and procedures that will command 
confidence in the auditing process.” 


Specific Legal Problems 


Certain substantive legal problems are posed by an 
attorney’s response to the auditor’s inquiry. Disclosure 
to a third party of lawyer-client conversations on a 
matter can destroy the privilege as to all 
communications on the subject.‘ Furthermore, an 
attorney’s evaluation of a claim might legally constitute 
an “admission against interest” which could be used 
against the client.5 


Problems Created by Lawyer’s Perception 
of Traditional Role 


Attorneys have long viewed themselves as advocates 
of their clients’ positions. They have also long 
respected the confidences of their clients. Taking the 
best view of a client’s position and advocating it, and 
keeping a client’s disclosures confidential are basic to 
most attorneys’ practices of law. In the case of 
attorneys responding to auditors’ inquiries, as well as in 
the case of the practice of securities law, these 
traditional roles have been increasingly eroded, and the 
emphasis, in these contexts, is increasingly upon 
objective evaluation of the client’s actions with a view 
to policing the client’s actions or, at least, with a view 
toward their disclosure for the protection of the 
investing public.® 

These differing perspectives are often difficult for 
the attorney to reconcile, particularly when it is noted 
that objective disclosure of facts concerning certain 
types of liabilities may substantially increase the 
chance of realization of those liabilities. That is to say, 
the quickest way to convert a contingent liability into 
an absolute one is to disclose it. 


New Importance of Attorney’s Letters 


The increasing volume of private and SEC litigation 
under the securities laws directed at accounting firms 
during the past several years and the expense of this 
litigation, even when the defendant accounting firm is 
successful, have sharpened accountants’ sensibilities to 
audit procedures which might be employed to reduce 
or avoid potential liabilities.’ This increasingly 
conservative approach is evident not only in the area of 
attorneys’ responses to auditors’ inquiries, but also in 
the manner in which accountants will respond to 
attorneys’ requests for “cold comfort” letters providing 
assurance as to the veracity of financial statements.’ 

Attorneys, like accountants, are increasingly being 
sued under the securities laws, and malpractice 
insurance premiums are skyrocketing.® Coverage for 
securities law practitioners is no longer available as part 
of a basic policy, but must be secured as a rider. 

This state of affairs has made both professions 
particularly sensitive to the hazard of subjective 
evaluations or procedures which might be viewed as 
negligent in hindsight, giving rise to exposure under the 
securities laws. 


The “Solution” 


During the period preceding the ABA/AICPA 
accord reached in late 1975, conflicts between 
accountants and attorneys intensified as each 
attempted to limit liability. Finally, following a 
number of attempts, a joint committee of the American 
Bar Association and the American Institute of Certified 
Public Accountants adopted a joint resolution in 
December 1975, and January 1976, which is 
proclaimed as a “solution,” although not perfect, 
through which “a hopeless chaotic situation between 
the two professions has been averted.”!® 

The position adopted by the joint ABA/AICPA 
committee has drawn mixed reviews. Al Sommer, a 
securities lawyer formerly on the Securities and 
Exchange Commission but now in private practice, 
said, while he was on the Commission, if the bar 


committee’s stand on contingencies becomes “widely 
used by the legal profession, auditors quite rightly can 
forsee a drying up of opinion type information in 
response to their letters to counsel,” leading to a larger 
number of opinions qualified as to certainty." 

No less a notable than Walter Hanson, managing 
partner of Peat, Marwick, Mitchell & Co., has said, 
“Personally, I’m skeptical that the new procedures will 
work in practice because it’s Mickey Mouse.”!2 


Qualifications to be Considered in the 
Attorney’s Response 


Most careful practitioners will limit their responses 
with a number of standard “boilerplate” qualifications 
designed to eliminate the possibility that the response 
will be read to include more than it specifically says, or 
will be put to improper use. These limiting provisions 
should generally include qualifying statements as to the 
matters discussed below. 


e Scope of Attorney’s Engagement: Most responses 
will contain a statement indicating the scope of the 
engagement of the responding attorney.!? If counsel 
has been retained as special counsel only in regard to 
limited matters or categories of matters, the response 
will often indicate that it is generally limited to matters 
given attention within the scope of the engagement. 
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e Changes After Date of Response: The response 
will also generally include a disclaimer of any 
undertaking to advise the auditor of changes which 
may come to the responding attorney’s attention after 
the date of his response.'4 


e Matters Given Substantive Attention: The 
response will customarily be limited to matters which 
have been given substantive attention in the form of 
legal consultation by the responding attorney.'5 This 
qualification is, of course, intended to exclude rumors 
and matters learned from a client in a casual manner. 


e No Review of Transactions: An indication that no 
review of the client’s transactions has been made by the 
responding attorney for the purposes of response, will 
generally be included.'® 


e Restriction Upon Use of Response: The response 
will also contain a restriction upon use of the response, 
prohibiting quotation or other references to the 
response itself, or filing of the response with a 
governmental agency or otherwise, without the 
responding attorney’s prior written consent.!” 


e General Requests Concerning Loss Cot.tingencies: 
Attorneys will not respond to general requests for 
information concerning loss contingencies: that is, 
inquiries in which the client has been required 
by its auditor to request that its attorney supply 
information as to all or substantially all unasserted 
claims as to which legal advice may have been 
obtained. For this reason, a request for information on 
the pre-1976 forms used by most accounting firms, 
soliciting general information as to “contingent 
liabilities,” will not constitute a proper matter for 
inquiry under the American Bar Association/American 
Institute of Certified Public Accountants accord.!* 


e Information Concerning Immaterial Matters: Only 
material matters are properly within the scope of the 
attorney's response.'® Most requests do specify a level 
of materiality. In this regard, information is 
customarily requested concerning loss contingencies 
totaling “X” dollars. Sometimes one claim is close to the 
materiality limit and another minor claim is under the 
limit, but when combined they aggregate an amount in 
excess of the amount specified as being material. In 
a situation, counsel may find himself describing and 
attempting to evaluate one or more suits which 
individually would not be “material.” The threshold of 
materiality specified in audit inquiries is often 
conservatively low. If the limit is set too low, this 
conservative approach can turn out to be a double- 
edged sword, since a very conservative definition of 
materiality in the audit inquiry context may be used 
against the auditor in other contexts if, in the course of 
the audit, he misses an item which he himself, together 
with his client, has defined to be material.2° 


Matters Deserving Substantive Attention in the 
Attorney’s Response 


The accountant can properly expect the attorney to 
comment upon material pending litigation,?! 
threatened litigation** and contractually assumed 
obligations which the client has specifically identified 
and upon which the client has specifically requested 
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comment to the auditor.2? Information will also be 
supplied by the attorney as to any unasserted possible 
claim or assessment which the client has specifically 
identified and upon which the client has specifically 
requested comment to the auditor in the inquiry 
letter,24 if the matter meets requirements as to the types 
of matters which may be specified by clients for 
comment. 

Unasserted Claims or Assessments: The client should 
request that information be provided to auditors 
concerning unasserted possible claims or assessments, 
only if the client has determined that it is “probable that 
a possible claim will be asserted, that there is a 
reasonable possibility that the outcome...will be 
unfavorable, and that the resulting liability would be 
material to the financial condition of the client.”*5 So 
many difficult subjective judgments are involved in 
determining matters which are the proper subject of 
comment under this test, that no clear formulation of 
matters appropriate for disclosure and evaluation 
seems possible. Although the test is practically 
incomprehensible, examples of unasserted claims 
which may be clearly specified by the client for 
comment by counsel include a catastrophe, accident or 
other similar physical occurrence in which the client’s 
involvement is open and notorious;”* or an investigtion 
by a government agency where enforcement 
proceedings have been instituted or the likelihood that 
they will not be instituted is remote; under 
circumstances where assertion or one or more private 
claims for redress would normally be expected;?’ or a 
public disclosure by the client acknowledging the 
existence of one or more probable claims arising out of 
an event or circumstance. 


What the Attorney Can Be Expected to Say 


Certain matters should be routinely covered without 
question in the attorney’s response. In his response, the 
attorney is expected to provide a factual description of 
the proceeding or liability upon which comment is 
properly solicited. This description should include the 
court or agency involved, date the proceeding was 
commenced or upon which the transactions in question 
occurred, the procedural status of the matter, if before 
an agency or court, and a material description of the 
allegations and responses thereto.2® Damages sought 
should also be specified if the action involves a claim, 
as should the manner in which management is 
responding or intends to respond to the claim. The 
attorney will also provide as a routine matter, 
information as to fees and unreimbursed expenses due 
him. 

Most of the difficulties which have arisen under the 
ABA/AICPA accord have stemmed from problems 
experienced by attorneys in predicting the outcome of 
contested claims and in estimating the amount of 
potential loss which might result from a claim or 
assessment.” Accountants seek a judgment as to the 
likely outcome of a claim and as to a figure or range of 
figures which will permit them to determine the 
potential effect upon the financial condition of the 
company, assuming that the outcome is realized.*! 

The American Bar Association statement, however, 
makes it clear that the lawyer “should normally refrain 
from expressing judgments as to the outcome of 
claims,” except in those relatively few clear cases 
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where it appears to the lawyer that an unfavorable 
outcome is “probable or remote.”*? The outcome is 
“probable” if the prospects of the claimants not 
succeeding against the defendant are extremely 
doubtful. Said another way, the unfavorable outcome 
is “probable” if the prospects of the client succeeding 
are extremely slight.** The unfavorable outcome is 


“remote” if the prospects of success by the claimant are 
slight. 


The nature and complexities of litigation are such 
that it is not generally possible for the attorney to 
categorize the probability of a claimant's prevailing in 
a contested claim as either “probable” or “slight.” 


Unless the attorney is able to opine that a claimant’s 
chance of success is slight, he will generally be asked to 
estimate, in dollar terms, the potential amount or range 
of loss which might be incurred as a result of the 
claim.* In this regard, the ABA statement indicates that 
the amount or range of potential loss will normally be 
as inherently impossible to ascertain, with any degree 
of certainty, as the outcome of the litigation.** In this 
regard, the ABA statement flatly says, “[i]n most cases, 
the lawyer will not be able to provide any such estimate 
to an auditor.”37 The only circumstances in which the 
attorney should give an estimate as to the amount or 
range of potential loss is the case in which he “believes 
that the probability of inaccuracy of the estimate of 
amount or range of potential loss is slight.”* 

Because most claims involve elements of validity on 
each side, and because the measure of damages 
awarded in lawsuits is imprecise and often turns upon a 
subjective evaluation of the facts by a judge or jury, 
attorneys will often avoid questions regarding probable 
outcome and exposure which they cannot answer by 
indicating that the client has valid defenses to the claim, 


but counsel is unable to predict the outcome of the 
litigation. 


Consequences of an Unsatisfactory Response 


The inability of the auditor to evaluate a loss 
contingency may, of course, result in a “subject to” 
opinion.*® However, so long as counsel has responded 
in good faith to the auditor's inquiry, no qualification as 
to the scope of the audit will be appropriate, and the 
financial statements in question will be acceptable for 
filing with the Securities and Exchange Commission.” 


Potential Liabilities Arising From Attorney’s 
Professional Responsibility 


Although it is clear from the ABA/AICPA accord 
that blanket inquiries as to contingent liabilities are 
inappropriate,*! the auditor may, to some extent, rely 
upon the attorney’s professional obligation to advise the 
client as to required disclosure.*® In this connection, the 
accord clearly specifies that the auditor may request 
the attorney to confirm that the attorney has fulfilled 
his professional responsibility to advise their mutual 
client as to appropriate financial statement disclosure 
of unasserted possible claims or assessments.“ 


In the event the client does not take the attorney’s 
advice as to clearly required disclosure, the attorney 
has a duty to resign under the Canons of Ethics.*4 He 
may also, if the Securities and Exchange Commission’s 
position in SEC v. National Student Marketing 
Corporation, 360 F. Supp. 284 (D.D.C. 1973) is upheld, 
have an obligation to report his client to the Securities 
and Exchange Commission or to the client’s 
shareholders. 

Apparently no suit claiming breach of professional 
responsibility in failing to require adequate financial 
statement disclosure has yet been brought by an 
accountant against an attorney as a result of a primary 
suit against the accountant. It seems probable, 
however, that such suits will be brought, claiming that 
the attorney, based upon his professional responsibility 
and acknowledgment of this responsibility in his 
response to the auditor’s request for information, is 
liable for failing to force his client into disclosure or, 
alternatively, for failing to resign — either of which 
actions might have arguably limited the accountant’s 
liability. The outcome of any such litigation is currently 
in doubt. 


Conclusion 


The American Bar Association/American Institute of 
Certified Public Accountants accord on attorneys’ 
responses to auditors’ requests for information does not 
fully resolve the question of the extent of the obligation 
of the attorney to provide the accountant with 
information as to their mutual client. The auditor 
continues to require evaluation of material claims with 
some degree of certainty and the attorney is still 
confronted with the uncertainty inherent in evaluating 
claims or suits. 

In places, the ABA/AICPA accord is complex and 
even unintelligible, although it does substantially 
narrow the questions over which disputes are likely to 
arise. Careful adherence by ithe attorney to the 
procedures recommended will substantially reduce the 
liability to which he might otherwise be subject. o 
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APPENDIX 
Sample Form of Response to the Auditor’s Inquiry 


The following form is designed to provide sample language 
of the type which might be appropriately used in responding 
to auditors’ requests for information. Although an attempt has 
been nade to cover each of the major matters which should 
be discussed in the attorney’s response, variations in the 
language will, of course, be necessary as circumstances 
require. Each subject included in the response is annotated 
by footnote reference to the applicable discussion in the 
preceding article. 


Introductory Paragraph 

By letter dated (July 21, 1977), of 
( Corporation) has requested 
that we furnish you with certain information in connection 


with your examination of the accounts of the corporation as at 
(end of the corporation’s fiscal year). 


Limited Scope of Attorney’s Engagement 


In this connection, you should know that we have not 
represented the corporation as general counsel, but, instead 
have represented the corporation as special counsel as to 
certain (types of matters handled) matters referred to us by 
the client on a case-by-case basis.! 


Restriction Upon Use 


This letter is solely for your information and assistance in 
connection with your audit of, and report with respect to, the 
financial condition of the corporation and is not to be quoted 
or otherwise referred to in any financial statements of the 
corporation or related documents without the prior written 
consent of this firm.* 


No Independent Review of Transactions 


We have made no independent review of any of the 
corporation’s transactions or contractual arrangements for 
the purposes of this response;? instead, we have endeavored 
to determine from lawyers in our firm who have performed 
services for the corporation since the beginning of its fiscal 
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year ended (most recent fiscal year end), whether such 
services involved those of the type described above, — 


Disclaimer of Obligation to Advise of Subsequent Changes 


—and we disclaim any undertaking to advise you of changes 
which thereafter may be brought to our attention.‘ 


Unasserted Claims 


With respect to matters contemplated by clauses (b) or (c) of 
paragraph 5 of the American Bar Association Statement of 
Policy, we make no comment as no such matters have been 
specifically identified by the corporation for comment.5 


Substantive Matters, Loss Contingencies, Immaterial Matters 
Subject to the foregoing and to the last paragraph of this 
letter, we advise you that since ( , end of the 
corporation’s last fiscal year) we have not been engaged to 
give substantive attention® to, or represent the corporation in 
connection with, material’ loss contingencies® within the 
scope of clause (a) of paragraph 5 of the statement of policy 
referred to in the last paragraph of this letter. 


(If there are matters which required substantive attention 
add the following to the foregoing paragraph, except as 
follows:®) 


What an Attorney Is Expected to Say: 


Factual Description Date and Court Damages Sought 


On , (Plaintiff) filed an action in 
Court against the corporation and 
(other defendants) seeking recovery of ($. ) 
in compensatory damages and ($ ) in 
punitive damages. 


Allegations 
Plaintiff alleges 


Responses 


In defending the claim the corporation has 
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Procedural Status 
The case has been set for trial on 


Judgment as to outcome and estimate of liability 


On the basis of facts provided by the corporation and our 
review of the pleadings filed in the case to date, it appears 
probable that Plaintiff has only a remote chance of prevailing 
in the litigation.'® 


- Or - 


Although we are of the opinion that the corporation has valid 
defenses to the Plaintiff's complaint, we are unable at this 
time to express an opinion as to the ultimate outcome of the 
litigation. Should the Plaintiff prevail, we estimate that the 
maximum amount of damages which would be assessed 


against the corporation would not exceed 
$. ll 


Fee 


As at (end of corporation’s last fiscal year), the corporation 
was indebted to this firm for services and disbursements in 
the total amount of approximately ($. ).t8 


ABA Statement of Policy 


This response is limited by, and in accordance with the 
American Bar Association Statement of Policy Regarding 
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Lawyers’ Responses to Auditors’ Requests for Information 
(December 1975); without limiting the generality of the 
foregoing the limitations set forth in such statement of the 
scope and use of this response (paragraphs 2 and 7) are 
specifically incorporated herein by reference, and any 
description herein of “loss contingencies” is qualified in its 
entirety by paragraph 5 of the statement and the 
accompanying commentary (which is an integral part of the 
statement). Consistent with the last sentence of paragraph 6 of 
the American Bar Association Statement of Policy and 
pursuant to the corporation's request, this will confirm as correct 
the corporation’s understanding as set forth in its audit 
inquiry letter to us that whenever, in the course of performing 
legal services for the corporation with respect to a matter 
recognized to involve an unasserted possible claim or 
assessment that may call for financial statement disclosure, 
we have formed a professional conclusion that the 
corporation must disclose or consider disclosure concerning 
such possible claim or assessment, we, as a matter of 
professional responsibility to the corporation will so advise 
the corporation and will consult with the corporation 
concerning the question of such disclosure and the applicable 
requirements of Statement of Financial Accounting 
Standards No. 


Attorney 


FOOTNOTES [References are to portions of preceding article] 


! Scope of Attorney’s Engagement. 

2 Specific Legal Problems and Restriction upon Use of Response. 

3 No Review of Transactions. 

4 Changes After Date of Response. 

5 Policy Problems; Problems Created by Lawyer’s Perception of 
Traditional Role; Matters Deserving Substantive Attention in the 
Attorney's Response; Unasserted Claims or Assessments; and 
Potential Liabilities Arising from Attorney’s Professional 
Responsibility. 

6 Matters Given Substantive Attention. 

7 Information Concerning Immaterial Matters. 

8 Policy Problems; Specific Legal Problems; Problems Created by 
Lawyer’s Perception of Traditional Role; and General Requests 
Concerning Loss Contingencies. 

® Matters Deserving Substantive Attention in the Attorney's 
Response. 

10 What the Attorney Can Be Expected to Say. 

1! What the Attorney Can Be Expected to Say; See also, BoarD OF 
GovERNORS OF THE AMERICAN Bar ASSOCIATION, STATEMENT OF POLICY 
Recarpinc Lawyers’ Responses TO Avupirors’ REQUESTS FOR 
INFORMATION, Chicago: American Bar Association (December 1975), 
Para. 5 [hereinafter cited as Statement of Policy]. 

12 Td. 

13 STATEMENT OF POLIcy. 
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By Mike Slaten 


The consensus among auditors and 
attorneys is that the policies have 
been a dismal failure in resolving 
several of the most fundamental 
differences that arise between them 
during the course of audits of 
mutual clients’ financial statements. 


In January 1976 the American Bar Association and 
the American Institute of Certified Public Accountants 
announced the issuance of policy statements designed 
to resolve a controversy grown to major proportions 
over the content of a lawyer’s response to a letter of 
audit inquiry. The policy statements — the ABA’s 
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“Statement of Policy Regarding Lawyers’ Responses to 
Auditors’ Requests for Information”! and the AICPA’s 
Statement on Auditing Standards No. 12, “Inquiry of a 
Client’s Lawyer Concerning Litigation, Claims, and 
Assessments”? (SAS 12) — were issued following a long 
period of controversy and discussion. After almost 
two years of working with the policies, auditors and 
lawyers have sufficient experience to draw conclusions 
about the effectiveness with which they have achieved 
their objectives. 


The consensus among auditors and attorneys is that 
the policies have been a dismal failure in resolving 
several of the most fundamental differences that arise 
between them during the course of audits of mutual 
clients’ financial statements. This opinion is shared by 
clients, who are even more outspoken in their criticism 
of the policy statements, since it is they who generally 
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suffer the consequences of unresolved disagreements 
between their auditor and their lawyer. Clients’ 
opinions are typified by a letter written shortly after the 
policy statements were issued to the ABA and the 
AICPA from the Financial Executives Institute, which 
expressed “extreme disappointment and distress” with 
the policy statements and offered the following 
unflattering assessment of the auditing and legal 
professions’ approach to resolving their differences: 
If the auditing and legal professions persist in firming up their 
respective self-protecting positions, we foresee a rash of qualified 
opinions which would project a seeming deterioration of business 
conditions which is nonexistent, and which would have an adverse 
impact on the creditibility of financial statements and, indeed, the 
securities markets in general. We, therefore, consider it incumbent on 
both professions to sit down together to work out the solution to this 
impasse which will enable both to discharge their respective 
responsibilities adequately and on a basis which will not be 
detrimental to the clients and shareholders.’ 

The controversies that are causing clients so much 


distress generally center around one or more of the 
following issues: 


eLawyers’ reluctance to express an opinion to 
auditors about the ultimate outcome of threatened or 
pending litigation, claims and assessments. 

eLawyers reluctance to express an opinion to 
auditors about the amount of loss that may result from 
litigation, claims or assessments.‘ 

eLawyers’ reluctance to identify to an auditor 
unasserted claims and assessments to which they have 
devoted substantive attention on behalf of their client, 
or to confirm to the auditor that those unasserted claims 
and assessments that the client has identified to the 
auditor are all of the unasserted claims and assessments 


to which they have devoted substantive attention on 
behalf of the client. 


During the 1960’s the number of 
class action sults, and antitrust sults 
filed increased dramatically .... 
Lawyers became less able to assess 
the outcome of pending and 
threatened litigation. 


The reluctance of lawyers to provide this 
information to auditors is based on valid concerns for 
the serious consequences which might ensue from 
complete disclosure of all information they possess 
about their clients’ legal affairs. However, the necessity 
for auditors to obtain this information from attorneys is 
also based on valid and serious concerns. In the words 
of one lawyer, “The necessity of the auditor’s requests 
(for information) is unquestioned....”5 

The conflicting concerns of auditors and lawyers in 
connection with disclosure of information about 
litigation, claims and assessments have not always 
presented such serious problems to practitioners. 


The Past 


For many years auditors and lawyers cooperated 
effectively with a minimum of problems.’ Auditors 


routinely initiated requests from clients for information 
from lawyers, and lawyers routinely furnished the 
requested information to auditors. The information 
provided by counsel typically consisted of a factual 
description of the litigation, a discussion of its status 
and reference to the client’s position described in terms 
of “affirmative defenses,” “intention to defend against 
the claim vigorously,” etc. “The lawyer frequently 
would feel compelled, because of loyal advocacy if not 
considered wisdom, to characterize the claim as being 
‘without merit’””? Auditors generally interpreted such 
responses from attorneys, whom they considered to be 
the only persons independent of the client to be in a 
position to make informed judgments about legal 
matters, to be favorable predictions of the outcome of 
the litigation. 

It was not until the 1960’s that significant problems 
developed in connection with auditors’ requests for 
information. During that period, the number of class 
action suits, antitrust suits involving treble damages, 
and suits filed pursuant to new laws oriented toward 
protection of the consumer, the worker, the minority 
and the environment increased dramatically.® 
Informed evaluation of litigation of this type is 
extremely difficult.® As a consequence, lawyers 
became less able to form the optimistic appraisements 
they had traditionally provided. 

During this same period, auditors’ requests for 
information became broader in scope. Previously, 
requests were generally limited to pending or 
threatened litigation, claims and assessments. In 1958 a 
change in accounting literature broadened the 
definition of contingencies to be disclosed in financial 
statements,!° and, as a result, auditors began requesting 
information about “other contingent liabilities.”"! “For 
many lawyers who assumed the inquiry continued to 
relate only to threatened and pending litigation, this 
appeared to be needless redundancy and was not 
recognized as inquiring into unasserted possible claims 
and assessments.”!2 Quite the contrary was the case, 
however, as auditors were in fact inquiring about 
unasserted claims and assessments. Indeed, the scope 
of auditors’ requests became so broad that they could 
have been construed to encompass even information 
that a lawyer possessed about his client that was 
obtained in a manner incidental to his professional 
capacity. 

There was also a misunderstanding on the auditor’s 
part with respect to the lawyer’s response concerning 
unasserted claims. The auditor interpreted silence as an 
indication there was none, whereas the lawyer 
intended silence to indicate an unwillingness to 
respond. 

As a result of the increasing difficulty in assessing the 
outcome of pending and threatened litigation and the 
broadening scope of auditors’ requests for information, 
attorneys became increasingly reluctant to respond 
fully to auditors. This reluctance was due to concerns 
that such responses would be damaging to the client’s 
interest. These reasons have been fully explored by 
many practitioners who have written on the subject. 
Accordingly, they will be recited here briefly. The 
concerns of lawyers in connection with responding to 
auditors’ requests for information are generally due to 
one or more of the following considerations: 
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e“Disclosure to a third party of the lawyer-client 
communication on a particular subject may also 
destroy the privilege as to other communications on 
that subject.”!% 

eE valuation of a potential liability might be asserted 
as an “admission.”!4 

eDisclosure of potential unasserted claims or 
assessments might alert a potential claimant, and give 


rise to litigation that would otherwise not have 
occurred.!5 


The auditor’s motivation, like the 
lawyer’s, arises from his 
professional responsibility, but 
unlike the lawyer, an auditor's 
principal responsibility is not to his 
client but to the third party uses of 
financial statements who rely on his 
report. 


In addition to these very serious concerns, lawyers, 
like auditors, faced increasing personal liability in 
connection with their involvement with documents 
filed under the securities laws.!* While the lawyers’ 
potential personal liability continues to increase, it is 
seldom suggested that the motivation for lawyers’ 
reluctance to respond fully to auditors is a desire to 
limit personal liability. Rather, it is generally 
recognized that “In spite of personal liability, the 
attorney’s response will be predominantly shaped by 
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his professional responsibility to his client.”!” 
Conversely, it is often suggested that it is a desire to 
limit personal liability that has motivated auditors to 
expand the scope of their requests for information 
from lawyers.'* Examples of auditors quoting legal 
opinions in their reports are cited in support of this 
view.!® While it is true that an awareness of personal 
liability is a significant concern of auditors, the view 
that this is the motivation for auditors’ requests for 
information from lawyers is inordinately harsh and 
simplistic. The auditor’s motivation, like the lawyer’s, 
arises from his professional responsibility, but unlike 
the lawyer, an auditor’s principal professional 
responsibility is not to his client, but to the third party 
users of financial statements who rely on his report. 
Essentially, this makes an auditor primarily responsible 
to investors, creditors, and stockholders. 
The Present 

Considering the fundamental nature of the concerns 
that cause controversies between auditors and 
attorneys, the objectives of the policy statements are 
ambitious ones. While it is clear that the policy 
statements have not resolved several of the most 
serious controversies, some have been resolved 
successfully. For example, the policy statements 
specify that a lawyer will only comment concerning 
matters to which he has devoted substantive attention 
on behalf of the client. The uncertainty of whether a 
lawyer’s response should cover information about his 
client obtained in a manner incidental to his 
professional capacity has been satisfactorily resolved. 
Also, the instances in which counsel refuse to furnish 
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any information to auditors have been eliminated. At a 
minimum, lawyers will now furnish a factual 
description of pending or threatened litigation.*' 
Finally, auditors have agreed that it is not appropriate 
to attempt to hold attorneys responsible for advising 
them of changes occurring subsequent to their 
response. 

However, these accomplishments are minor in 
relation to the basic issues which remain unresolved. 
Because of these unresolved issues, it is understandable 
that problems are encountered in implementing the 
provisions of the policy statements. The policy 
statements contain basic inconsistencies which have 
existed since they were originally drafted. The SEC 
Accounting Report observed in January 1976, the 
month that the policy statements were published: 


The two professional bodies have not resolved their differences and 
appear headed for a direct clash based on proposed statements 
recently issued by each of them. If both of these proposed 
statements are approved, there will be an awful lot of qualified audit 
opinions this year.** 


This prediction has proven to be unerringly accurate. 
A recent survey conducted by Corporate 
Communications Report found that qualified opinions 


Under provisions of the ABA 
Statement, counsel may rarely 
express an opinion as to the 
probable outcome of pending or 
threatened litigation, claims and 
assessments due to the extremely 
narrow definition of circumstances 
where the expression of an opinion 
is deemed to be appropriate. 


have risen sharply.** The survey attributed the rise to 
several factors: 


1. The spurt in private and regulatory litigation against 
companies, which has created a wave of new corporate uncertainty; 

2. The increasing reluctance of attorneys to state that their clients 
have good defenses against major lawsuits; 

3. The increasing vulnerability of accountants to litigation and 
the resulting desire of accountants to take steps to protect 
themselves; 

4. The inability of the accounting and legal professions to come 
to a satisfactory agreement as to how lawyers can communicate to 
auditors the existence, status and likely outcome of a major lawsuit 
against a client company; and 

5. SEC pressure for accountants to be more “hard-nosed” toward 
their clients. 


Many attorneys have expressed surprise at the 
increase in qualified opinions.** Some have even 
suggested that this constitutes a breach of faith by 
auditors in adhering to the accommodation that they 


thought was reached by the ABA and the AICPA. 
This development is a result of the inconsistencies 


between the ABA Statement and SAS 12. Under the 
provisions of the ABA Statement, counsel may rarely 


express an opinion as to the probable outcome of 
pending or threatened litigation, claims and 
assessments due to the extremely narrow definition of 
circumstances where the expression of an opinion is 
deemed to be appropriate.This is explicitly recognized 
in the ABA Statement, wherein it is stated that “...in 
most situations, an unfavorable outcome will be neither 
‘probable’ nor ‘remote ”’2” — the only conditions under 
which it is appropriate for the lawyer to express an 
opinion. When the lawyer is unable to express an 
opinion as to the probable outcome of litigation, the 
auditor is almost invariably left without an 
independent means of corroborating the client’s 
position with respect to litigation.** Indeed, absent an 
opinion from his attorney, the client may be unable to 
formulate a position since he generally looks to his 
lawyer for professional judgment as to the likely 
outcome of such matters. In such a situation, an auditor 
is precluded from attempting to estimate the outcome 
of future events if the client is unable to do so.®® 


How can an auditor, who is not 
trained or experienced in the law, 
evaluate a legal uncertainty when a 
lawyer is unable to do so? 


The ABA’s position on this issue attempts to relegate 
the responsibility of estimating the outcome of legal 
uncertainties to the auditor.** In support of its position, 
the ABA cites accounting literature that states: 

(i) the opinions or views of counsel are not the sole source of 


evidential matter in making determinations about the accounting 
recognition or treatment to be given to litigation, and 


(ii) the fact that the lawyer is not able to express an opinion that 
the outcome will be favorable does not necessarily require an accrual 
of a loss." 


The ABA goes on to point out, again citing 
accounting literature, that the auditor has several 
factors to consider in evaluating the probability of an 
unfavorable outcome in addition to the views of legal 
counsel. Among the factors mentioned are: the nature 
of the litigation, the progress of the case, the experience 
of the enterprise in similar cases, the experience of 
other enterprises, and any decision of the enterprise’s 
management as to how the enterprise intends to 
respond.** The ABA’s position implies that by 
considering these factors an auditor may be able to 
evaluate the legal uncertainty, even when a lawyer 
cannot. While it is true that the auditor considers factors 
other than the lawyer’s evaluation in assessing the 
accounting for litigation, he only does so in order to 
determine that the lawyer’s evaluation is consistent 
with the information that he has obtained from other 
sources. The auditor does not attempt to substitute his 
judgment of legal uncertainties for the lawyer’s. In 
practice, “Only in unusual circumstances would the 
accounting treatment used be inconsistent with the 
lawyers’ evaluations.”** That this situation must prevail 
is inevitable, for how can an auditor, who is not trained 
or experienced in the law, evaluate a legal uncertainty 
when a lawyer is unable to do so. Thus, when the 
lawyer is unable to evaluate the outcome of pending or 
threatened litigation, claims or assessments, the auditor 
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often has no option but to qualify his opinion because 
of uncertainty. 

T he other major contributing factor to the increase in 
qualified audit opinions is the restrictiveness of the 
ABA Statement’s conditions under which a lawyer may 
estimate the potential amount or range of loss in the 
event that an unfavorable outcome is not viewed to be 
remote. These conditions parallel those under which 
counsel may evaluate the outcome of litigation. In this 
regard, the ABA Statement observes “...the amount or 
range of potential loss will normally be as inherently 
impossible to ascertain, with any degree of certainty, as 
the outcome of the litigation.”*4 The problems that this 
provision of the ABA Statement cause the auditor are 
similar to those connected with evaluating the outcome 
of litigation. 

Anomalies have resulted from implementing the 
policy statements.*> Many lawyers have found that 
under the stringent rules of the ABA Statement they are 
unable to express a favorable opinion with respect to 
the outcome of litigation on which they had opined 
favorably the previous year, even in some instances 
where the only changes in the status of the litigation 
were procedural or favorable to the client.** Another 
development has been the advent of the “negative 
assurance” letter from counsel. Unable to express a 
favorable opinion with respect to the outcome of 
litigation, some lawyers have found that they are in a 
position to state that they do not disagree with the 
client’s view that the outcome of the litigation will not 
have a material effect on the company’s financial 
position, or words to that effect.” In some 
circumstances this wording may be acceptable to 
auditors. 

The final major inconsistency between the policy 
statements relates to their fundamentally different 
approach to unasserted claims and assessments. 
Because of this difference, an accountant might 


Auditors are concerned that it is 
unrealistic to expect a lawyer to 
possess the requisite accounting 
knowledge to be able to counsel a 
client on financial statement 
disclosure. 


conclude that the scope of his audit has been limited 
because of the intricacies of the compromise intended 
to provide an auditor with a reasonable degree of 
assurance that he has been made aware of all of the 
unasserted claims and assessments that should be 
disclosed in his client’s financial statements. The policy 
statements provide the. following sequence of 
complicated procedures to provide this assurance: 


eThe lawyer counsels his client as to unasserted 
claims that should be considered for financial 
statement disclosure, and confirms to the auditor that 
he does so as part of his professional responsibility to 
this client.* Further, the lawyer will “almost certainly” 
withdraw from the engagement if the client rejects his 
advice to bring the matter to the attention of the auditor 
if it is clear that: 
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(i) the matter is of material importance and seriousness, and 

(ii) there can be no reasonable doubt that its nondisclosure in the 
client’s financial statements would be a violation of the law giving 
rise to material claims.*® 


e The auditor obtains written representation from 
the client that all unasserted claims that are required to 
be disclosed by Statement of Financial Accounting 
Standards No. 5 have been disclosed. The auditor also 
obtains from the client a description and evaluation of 
unasserted claims, including an identification of those 
that have been referred to legal counsel.‘ 

eThe client then requests that the lawyer respond to 
the auditor concerning the unasserted claims that he 
has identified and evaluated for the auditor.*! The 
lawyer confirms to the auditor the accuracy of the 
information that the client provided, limited, however, 
to an identification of the matter, the state of the 
matter, and the position taken by the client. The lawyer 
generally will refrain from expressing judgments as to 
the outcome of the matter. Additionally, the lawyer 
will not identify omissions to the auditor, regardless of 
materiality and seriousness.‘ 


Auditors are concerned that the 
lawyer’s professional responsi- 
bilities provide no assurance that all 
material unasserted claims will even 
be considered in the context of 
financial statement disclosure. 


These procedures have been described as 
“Byzantine complexity”? and as “Mickey Mouse.”“4 
More importantly, they are seriously deficient in 
providing the auditor with any degree of reasonable 
assurance that he has been made aware of all material 
unasserted claims. One auditor has observed: “...if all 
lawyers were to follow the ABA guide, accountants 
would have no other course but to issue limited scope 
cpinions.”** Another notes, “For practical purposes, if 
the client is determined to conceal an unasserted claim, 
the auditor has little hope of finding out about it if the 
lawyer refuses to identify it.”* 

The criticisms to this approach are generally 
concerned with the lawyer’s ability and responsiblity to 
counsel his client about financial statement disclosure, 
and the practical assurance that an auditor can derive 
from the lawyer’s responsibility to withdraw from the 
engagement if the client rejects his advice concerning 
financial statement disclosure. Auditors are concerned 
that it is unrealistic to expect a lawyer to possess the 
requisite accounting knowledge to be able to counsel a 
client on financial statement disclosure.‘7 Auditors are 
also concerned that the lawyer’s professional 
responsibilities provide no assurance that all material 
unasserted claims will even be considered in the 
context of financial statement disclosure. The lawyer 
has no responsibility to search for such claims, nor does 
he commit that he will recognize claims that may 
require financial statement disclosure.** Further, he has 
no responsibility to determine if financial statement 
disclosure is required, only to be certain that his client 
has considered the matter when he believes that 
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financial statement disclosure might be required.‘ 
Finally, auditors view the potential withdrawal of the 
lawyer from the engagement as a cosmetic rather than 
a real safeguard because the circumstances under 
which the lawyer would withdraw are so restrictively 
defined.* Auditors see the potential for the existence of 
unasserted claims that meet the accounting criteria for 
financial statement disclosure, but which would be 
judged by a lawyer not to fall within the much more 
restrictive ABA criteria requiring the lawyer's 
withdrawal from the engagement.*! 


The Future 


That these remaining controversies will be difficult 
to resolve is clear as is the fact that the policy 
statements failed to resolve all of the controversies that 
existed prior to January 1976. The controversies 
center around issues arising out of fundamental 
precepts of the practices of auditing and law. It is 
unlikely that either profession will, or indeed can, 
easily retreat from its position. It is, therefore, quite 
possible that a solution will not be reached unless some 
outside party, such as the SEC or the stock exchanges, 
persuades the AICPA and the ABA to reach a true 
compromise.*” 


Even with the most cooperative 
attitude, the operation of the ABA 
Statement and SAS 12 makes it 
inevitable that auditors and lawyers 
are not always going to be able to 
satisfactorily resolve their 
differences. 


Some have suggested that the controversies could be 
resolved by a redefinition of the accounting principles 
controlling disclosure of contingencies. If all parties, 
including the SEC, could agree on the appropriate 
disclosure, the controversy between auditors and 
lawyers would cease to exist since the true issue is not 
what information a lawyer should communicate to an 
auditor, but to what information should a user of 
financial statements be entitled.**> The financial 
statement disclosures required by the SEC have been 
inexorably increasing in recent years, and indications 
are that this trend will continue. Therefore, it is unlikely 
that required financial statement disclosure of 
contingencies will be less in the future. 

The most likely avenue for an effective solution 
involves a change in auditing standards. As this article is 
written, the Auditing Standards Executive Committee 
of the AICPA is preparing to issue an exposure draft of 
a Statement on Auditing Standards entitled “Auditor’s 
Report When There Are Contingencies.” The 
proposed statement would eliminate the requirement 
that an auditor qualify his opinion because of a material 
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uncertainty when the financial statements contain the 
disclosures required by generally accepted accounting 
principles. The proposed statement is a response to a 
recently issued accounting standard that limits the 
instances in which financial statements are 
retroactively restated when an uncertainty that existed 
in a prior year is resolved in a later year.54 Since 
financial statements containing an uncertainty are no 
longer subject to change in a later year, the proposed 
statement takes the position that it is not appropriate 
for the auditor to qualify his opinion because of the 
uncertainty. If adopted, the statement will effectively 
eliminate the instances in which an auditor would 
qualify his opinion because a lawyer was unable to 
evaluate the outcome of pending or threatened 
litigation. While the proposed statement would not 
resolve the basic issue (since it does not address the 
question of the appropriate disclosure of contingencies 
that should be required in financial statements) it 
would certainly alleviate much of the pressure from 
auditors and lawyers while a solution is being sought. In 
this regard it should be noted that a minority of the 
committee is opposed to the adoption of the proposed 
statement until the accounting principles for disclosure 
of contingencies are resolved. Also, the proposed 
statement does not address the other major issue, 
namely the audit scope limitations that may be 
encountered in connection with unasserted claims. 

A recent proposal by the Commission on Auditors’ 
Responsibilities (the Cohen Commission) would 
clarify the responsibilities of auditors and lawyers with 
respect to the disclosure of legal matters. The essence 
of the proposal is that the attorney assume much of the 
responsibility for reporting on the client’s disclosure of 
litigation, claims and assessments that is presently the 
auditor’s.5> The Cohen Commission reasons that the 
auditor “...has only limited ability to evaluate the 
quality and completeness of disclosure of legal 
matters,”** and that it is inappropriate to hold the 
auditor to a standard that he is not capable of satisfying. 
The Cohen Commission recommends that the auditor 
be responsible for reviewing the representations of 
management and counsel to determine that the 
financial statements properly reflect the information 
presented. This approach to the probiem has received 
support from other quarters. For example, A. A. 
Sommier has expressed his personal opinion that the Bar 
shoula define its responsibility to the investing public.” 

Until a solution is reached, the auditor and the lawyer 
must continue to live with the present policies. In order 
to minimize problems it is incumbent upon both to 
adopt the most cooperative attitude possible toward 
the professional responsibility of the other. Addressing 
potential problems as early as possible is perhaps the 
single most important step that practitioners can take to 
minimize further controversies. It is considerably more 
difficult to negotiate an acceptable compromise under 
the pressure of an imminent filing deadline than it is 
when both the auditor and the lawyer have the 
opportunity to reflect upon the merits of the other’s 
position. However, even with the most cooperative 
attitude, the operation of the ABA Statement and SAS 
12 makes it inevitable that auditors and lawyers are not 
always going to be able to satisfactorily resolve their 
differences.® q 
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Are the Risks of Attorneys’ Responses 
to Auditors’ Inquiries 


Uninsured 


By Bowman Brown and Luis A.de Armas 


Mist attorneys regularly respond to auditors’ 
inquiries for information concerning their clients. 
These inquiries seldom receive the attention they 
deserve, considering the substantial liabilities to which 
the responding attorney may be exposed. The 
liabilities arising from the attorney’s response to an 
auditor’s request for information may not be covered 
by the attorney's professional malpractice insurance 
policy. It is the purpose of this article to briefly review 
the potential liabilities of the attorney responding to the 
auditor’s inquiry and the extent of coverage of these 
liabilities by that attorney’s malpractice insurance. 

The attorney responding to an auditor’s inquiry may 
be exposed to liability under both federal and state 
securities laws. This liability may arise in two general 
ways. The attorney may furnish the auditor with 
erroneous information or may fail to advise the auditor 
as to matters which have been referred to the attorney 
or which have come to his attention and which are 
properly the subject of comment in the attorney’s 
response to the auditor's request for information. In 
addition, the attorney may be liable for potential 
violations of the securities laws by his client of which he 
is aware, even though the circumstances giving rise to 
the violation are not properly the subject of a request 
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for information in the auditor’s inquiry. This liability 
may arise as a consequence of an evolving duty on 
the part of attorneys to assure that their clients comply 
with the securities laws. 

The Securities Act of 1933! and the Securities 
Exchange Act of 1934* are the primary sources of 
liability for attorneys responding to auditors’ inquiries. 
Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder make it unlawful for any 


person, in connection with the offer or sale of 
securities, 


(1) to employ any device, scheme or artifice to defraud; 

(2) to. make any untrue statement of a material fact or to omit to 
state a material fact necessary in order to make the statements made, 
in the light of the circumstances under which they were made, not 
misleading; 

(3) to engage in any act, practice or course of business which 
operates or would operate as a fraud or deceit upon any person.’ 


Section 17(a) of the Securities Act of 1933 contains an 
identical prohibition. Under both statutes, the 
Securities and Exchange Commission may bring 
actions in the prohibited conduct® or it may refer 
evidence of such violations to the U. S. Attorney 
General who may in his discretion institute the criminal 
proceedings.® 
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Civil remedies are also available to those damaged 
by violations of the Securities Acts. Section 12(2) of the 
1933 Act provides that any person who offers or sells a 
security which is required to be registered under the 
Securities Act of 1933, by means of a prospectus or oral 
communication containing untrue statements of 
material fact or omitting to state a material fact is liable 
to the person purchasing such security either: (a) for the 
consideration paid for such security; or (b) for 
damages if the purchaser no longer owns the security.” 


Courts have held that use of 
manipulative or deceptive devices In 
connection with purchase or sale of a 


security implicitly creates a civil right 
of action. 


Although there is no similar language in the 1934 Act, 
the courts have held that the use of manipulative or 
deceptive devices in connection with the purchase or 
sale of a security implicitly creates a civil right of 
action.’ Such actions may be brought by any purchaser 
or seller of a security against any persons involved in 
the fraudulent conduct. 

Two distinct standards of liability have developed 
under these statutory provisions. In SEC proceedings 
to enjoin conduct prohibited by the antifraud 
provisions® and in private actions under §12(2),!° most 
courts have held that negligent or good faith 
misrepresentations constitute a sufficient basis for 
liability. In private 10b-5 actions, on the other hand, a 
plaintiff must prove scienter, or intent to defraud, in 
order to hold a defendant liable.'! The scienter 


Attorneys are under a duty to 
disclose to the auditor all material 
facts necessary to evaluate the 
client’s financial condition. 


requirement may also be met by a showing that a 
defendant made certain misrepresentations or 
omissions in reckless disregard of the truth.!2 

Section 517.301 of the Florida Statutes also makes it 
unlawful to sell a security by means of any 
misrepresentation or omission of a material fact.'° 
Section 517.21 provides that any sale made in violation 
of Section 517.301 is voidable by the purchaser, and 
any person participating in such sale shall be liable to 
the purchaser for the full amount paid for such 
security.'4 In this connection, it has been held that the 
plaintiff need not prove scienter, or intent to defraud, 
in order to hold the defendant liable.'5 

Under these standards, the attorney responding to an 
auditor's inquiry may violate the statutory provisions 
outlined above (the antifraud provisions of the 
securities laws) by providing the auditor with 
inaccnrate information or by failing to disclose all 
material information concerning the client which is 
properly the subject of the auditor’s inquiry. The 
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attorney who negligently misrepresents or omits to 
disclose material information to the auditor may be 
open to injunctive actions by the SEC, and may be 
subject to suit by private investors under Section 12(2) 
of the 1933 Act and Section 517.21 of the Florida 
Statutes. In addition, if the attorney omits or 
misrepresents material information deliberately, or 
with reckless disregard for the truth, he may be open to 
private actions under §10b of the 1934 Act and Rule 
10b-5 thereunder. 

The attorney may also be liable for potential 
violations of the securities laws by his client even 
though the matters in question are not properly the 
subject of a request for specific information in the 
auditor’s inquiry. In SEC v. National Student 
Marketing Corp.,!® the Securities and Exchange 
Commission alleged that prominent New York and 
Chicago law firms violated the antifraud provisions of 
the securities laws by assisting their clients in conduct 
which the lawyers knew, or had reason to know, was 
fraudulent. The SEC’s complaint in National Student 
Marketing raised serious questions concerning an 
attorney’s role in securities transactions. Numerous 
articles have been published on the subject,'’ as the 
securities bar struggles to discern the implications of 
the case. Despite the ongoing debate, commentators 
agree that National Student Marketing represents an 
effort by the SEC to impose on attorneys an 
affirmative duty to enforce the securities laws.'® 
Indeed, SEC spokesmen have long urged that “the task 
of enforcing the securities laws rests in overwhelming 
measure on the bar’s shoulders.”!® The scope of this 
duty, however, has not been fully defined. It clearly 
requires that attorneys actively participating in 
securities violations be held responsible for such 
violations.”° It may further require the attorney who 
knows or has reason to know of his client’s potential 
violations of the securities laws to ensure that the client 
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UNINSURED RISKS 


Where activities violate securities 
laws, the attorney may have a duty 
to resign and report he violation to 
the S.E.C. and shareholders. 


does not in fact violate the securities laws. In such a 
situation, the attorney may have a duty to resign and 
report the potential violation to the SEC or to the 
client’s shareholders.?! Mere acquiescence or inaction 
may lead to liability.” 

In light of these responsibilities, the attorney must 
approach the auditor’s inquiry carefully. The typical 
auditor’s inquiry will solicit information concerning 
material loss contingencies which are specified by the 
client and upon which the client has consulted the 
attorney, the outcome of material pending or 
threatened legal actions, and the maximum and 
minimum amounts of liability which the client may 
incur as a result of such matters.23 In addition, it will 
request an acknowledgement to the effect that the 
responding attorney is aware of his duty to advise his 
client to make full and accurate disclosure and to resign 
if the client refuses to make such disclosure.** These 
questions pose difficult problems which are fraught 
with potential securities laws violations. For example, 
such terms as “material” are not capable of precise 
definition.“ As a result the attorney may omit items 
which the auditor, the SEC or a court may deem 
material. When contingencies are involved, the 
attorney may err in predicting the outcome of a 
pending claim or in estimating the maximum amount 
of a client’s liability resulting from the claim. If such 
contingencies later result in material losses to the client, 
the attorney may be sued by purchasers of the client's 
securities or interpleaded as a third party defendant in 
actions against the auditor involved. 


Compliance with the securities laws 
may also conflict with the attorney’s 
duties under the Code of 
Professional Responsibility. 


The client may also vigorously resist the attorney’s 
efforts to cause it to comply with the securities laws by 
making full and fair disclosure of material loss 
contingencies, since the quickest way in which to 
convert a contingent liability into a fixed one often is to 
disclose it. Large corporations are often an attorney’s 
best clients, and the attorney will understandably be 
reluctant to resign because of a disagreement on 
disclosure. Instead, he may be tempted to defer to the 
client’s “business judgment” and allow the client to 
proceed without full disclosure. In that event, the 
attorney may be violating his affirmative duty to 
ensure that his client does not violate the securities 
laws. He may also be breaching his commitment to the 
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auditor to resign where the client fails to make full and 
fair disclosure. 


This discussion will consider the standard form 
professional liability policy offered by Gulf Insurance 
Company and adopted by The Florida Bar (the 
“Florida form”)** as well as the policies offered by the 
major underwriters of professional liability 
insurance.?” These policies contain rather uniform 
coverage provisions. In most of the policies examined, 
including the Florida form, the coverage clause reads 
as follows: “[The Insurer agrees] to pay on behalf of the 
insured all sums which the insured shall be legally 
obligated to pay as damages because of any claim, or 
claims....”°8 This broad language would appear to 
cover any liability incurred by an attorney in 
responding to an auditor’s inquiry. 

The attorney’s problems, however, begin with the 
exclusionary clauses contained in his policy. The 
broadest exclusionary clause is the Securities Laws 
exclusion, which generally includes language to the 
following effect: 


No coverage or obligation shall be afforded under this policy either 
as liability, claim, expense or suit based upon or arising out of the 
Securities Act of 1933 as amended or the Securities Exchange Act of 
1934 as amended or regulations promulgated under these acts or any 
comparable state law or regulation.” 


Since National Student Marketing, this exclusion has 
been added to most policies, including the Florida 
form.*® In some policies, the attorney may have the 
exclusion deleted upon payment of an additional 
premium."! The Florida form does not provide such an 
option, but the Insurance Committee of The Florida 
Bar has recently recommended that at least $100,000 of 
securities coverage be provided by Gulf.*? In any case, 
only a few securities specialists actually pay the 
substantial premiums required to obtai1: full coverage. 


If the attorney negligently falls to 
discover or disclose errors of the 
client in omitting or misrepresenting 
certain items to the auditors, he 
might be deemed a participant in 
the client's acts. 


As a result, may attorneys who are exposed to claims 
under the securities laws have no insurance protection. 
For example, in Giles v. St. Paul Fire and Marine 
Insurance Co.,*3 an insurer sought to assert a similarly 
worded clause to avoid defending an insured attorney 
in a securities action. The clause had been added to the 
attorney’s policy in 1974. Thereafter, the attorney had 
been sued by certain plaintiffs alleging the attorney 
had violated the antifraud provisions of the 1934 Act 
through his activities as bond counsel. The court 
declined to apply the securities laws exclusion because 
the insurer did not provide the attorney with adequate 
notice of the change in his policy.* But the case 
nevertheless emphasizes the attorney’s increased 
exposure to uninsured securities laws liability. 

Those attorneys who “buy out” their securities laws 
exclusions must still overcome a fraud exclusion to 
secure full coverage under their policies. The fraud 
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exclusion was contained in every policy examined, 
including the Florida form.* It typically provides that 
the policy shall not apply to: “any dishonest, 
fraudulent, criminal or malicious act or omission of any 
insured, partner or employee....”°* In those securities 
actions based on negligent or good faith 
misrepresentations, this exclusion does not appear to 
prevent coverage of an attorney’s liability. However, in 
private Rule 10b-5 actions where plaintiffs are required 
to prove scienter, the antifraud claim is very similar to a 
common law fraud cause of action, and may place a 
securities action within the scope of the fraud exclusion 
in an attorney’s policy. 

This issue was considered in the case of St. Paul Fire 
¢> Marine Ins. Co. v. Clarence Rainess & Co.*" In that 
case, an accounting firm had been sued by plaintiffs 
alleging common law fraud and Rule 10b-5 violations. 
The accountant’s liability insurer refused to defend the 
action, claiming it was outside the policy’s coverage 
because of the fraud exclusion. Although the court did 
not decide the coverage issue, it made the following 
relevant comments: 


While the precise scope of [§10b and Rule 10b-5], remains 
somewhat amorphous, it is plain that they furnish the basis for an 
action, even though the misleading statement was made in good faith 
and with the honest belief that it was true, or the failure to state a 
material fact necessary to present the situation in its proper light 
resulted from negligence. In short, and in contradistinction to an 
action for fraud and deceit, scienter is not essential element of proof. 

The first count of the ... complaint pleads three separate theories 
recognized as actionable under Section 10(b) and Rule 10b-5. These 
theories include the common law doctrine of fraud, misstatements of 
material facts (which may or may not have been made in good faith); 
and the omission to state facts necessary to make such omissions, in 
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the light of the circumstances in which they were made, not 
misleading (which may or may not have been the result of 
negligence). 

While the first theory is plainly within the boundaries of the policy 
exception, the other two theories may or may not be, depending 
upon the proof adduced upon the trial. 


This language suggests that the court would deny 
coverage of those 10b-5 claims where scienter is 
established, and apply the policy in all other 10b-5 
situations.*® The attorney could thus be unprotected 
against liability from private 10b-5 actions. 


The court went on to hold that the insurer must 
nevertheless defend the accountants, because its 
“obligation to defend is broader than its duty to pay.” 
At least one commentator is of the opinion that this 
holding has in effect mooted the issue of coverage, 
since most securities suits are settled without going to 
trial and the insurer then pays for settlement.*! But in 
those actions which are not settled, the attorney is left in 
an unenviable position: he must await the trial court’s 
findings on the intent issue before he can be certain he 
is covered under his liability insurance policy. 


The fraud exclusion may also preclude coverage of 
fines levied against an attorney for violations of the 
securities laws. The 1933 Act and the 1934 Act provide 
that any person who willfully violates these statutes or 
the regulations promulgated by the SEC thereunder 
may be fined up to $10,000.42 By establishing that 
a defendant’s violation was willful, the government will 
also prove that the defendant’s conduct was fraudulent 
as defined in the fraud exclusion of an attorney’s policy. 
If convicted, therefore, the attorney will have no 
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UNINSURED RISKS 


insurance protection against any fines imposed by the 
court. 

In addition to these clauses, the Florida form 
contains a unique provision which excludes claims 
arising from: any investigation, suit or proceeding 


against any insured, brought by any governmental unit, 


agency or subdivision thereof or any court or bar 
association regulating or attempting to regulate the 
conduct of attorneys.** This language would seem to 
preclude coverage of all injunctive actions or 
disciplinary proceedings brought by the SEC against 
an attorney for violations of the securities laws. The 
insured may thus be forced to pay all attorneys’ fees 
and costs of defending such proceedings. 


Attorneys responding to auditors’ inquiries for 
information can incur substantial liability under the 
securities laws. If the attorney’s malpractice insurance 
policy contains a securities laws exclusion, the attorney 
will be totally unprotected from such liability. If the 
attorney buys out the securities laws exclusion, the 
fraud exclusion contained in all policies may 
nevertheless preclude coverage of any securities laws 
liability where scienter or intent to defraud is 
established. Attorneys using the Florida form may also 


Many attorneys who are exposed to 
claims under the securities laws 
have no insurance protection.... 


be uninsured against the expenses of defending any 
securities actions brought by the SEC. 

The attorney should therefore closely examine his 
malpractice insurance policy to ascertain the extent of 
his coverage. Those whose policies contain a securities 
laws exclusion should seriously consider paying the 
additional premium to obtain full coverage. Although 
the attorney cannot “buy out” the fraud exclusion in his 
policy, he should review it with his insurer and make 
sure that such exclusion applies only to acts committed 
with scienter or actual intent to defraud. Attorneys 
using the Florida form should urge their insurer to 
provide optional securities coverage. If such coverage 
is provided, the clause excluding actions brought by 
governmental agencies should be deleted so that the 
policy will cover SEC enforcement actions as well as 
private actions under the securities laws. Above all, the 
attorney should exercise great care in the preparation 
of his response to an auditor’s request for information. 
He should also be prepared to resign if his client 
misrepresents or refuses to disclose any material 
information to its auditors. Oo 
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dating of the original edition. Every 
part of the original has been 
reconsidered and weighed in the 
light of recent developments in 
Florida law. The result: a modern 
A-Z text statement of all the state’s 
law, civil and criminal, case and 
statutory. 


New organization 


Topics in Florida Jur 2d have been 
reorganized into a streamlined 
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“problem-area” approach which 
accelerates and simplifies your 
research. For example, under 
Decedents’ Property you will find 
complete coverage of an area that 
was formerly treated under three 
topics: Advancements, Executors 
and Administrators, and Wills. 


New Topics 

Significant new topics include: 
Condominiums and Cooperative 
Apartments, and Atomic Energy 
and lonizing Radiation. Medical 
Malpractice, Environmental Rights 
and Remedies, Administrative Law, 
and Civil Rights receive special 
emphasis in response to legislative 
activity. 


Combined with the outstanding 
features of the original edition, 
(e.g. on-point case notes, in-depth 
analyses of legal principles, and 
abundant collateral references), 
the new Florida Jur 2d is your best 
first-search source for fast answers 
on Florida law. 


For more information contact the 
LCP representative in your area, or, 
write directly to: The Lawyers 
Co-operative Publishing Company, 
Rochester, New York 14603. 


LCp 
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WILLIAM L. GRAY, JR. 
MEMORIAL ESSAY CONTEST 


This article was judged winner of the William L. Gray, Jr., Memorial 
Essay Contest established by Mrs. Jean Gray of Miami. The late Mr. 
Gray served The Florida Bar in many capacities following his 
admission to the Bar in 1927. He was a member of the Board of 
Governors and chaired numerous committees of both The Florida Bar 
and the Dade County Bar Association. He was a partner in Blackwell, 
Walker & Gray until his death in September 1976. 

Judges of this competition included United States Circuit Judge 
David Dyer (Retired), Chief Judge Norman Hendry of the Florida 
Third District Court of Appeal, and William L. Simmons, Jr., Miami, a 
past president of The Florida Bar. 


~ 


Jere’ M. Fishback received a B.S. degree in 
journalism from The University of Florida 
and received his ].D. with honors from the 
Florida State University College of Law. He 
scroed as law clerk to Norman A. Faulkner, 
staff counsel for The Florida Bar, and is 
currently associated with Jenkins, Fischer, 
Brook & Brown in St. Petersburg. The author 
wishes to express his gratitude to Colonel 
Faulkner, who has done so much to raise the 
“ig standards of members of The Florida 
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First Prize Award Winner 


Most attorneys are vaguely aware 
that they may refuse a client's 
request for return of the client’s 
papers when the attorney has 
reason to believe that his fees for 
past services will not be paid by the 
client. However, few practitioners 
— and ever fewer clients — 
understand the rights and 
obligations involved in such a 
situation. 

The scene is a familiar one to 
most practitioners: 

An angry client enters the office, 
alleging neglect and malfeasance 
on the attorney's part. 

“Nothing has happened in my 
case in weeks!” cries the client. “I 
never hear from you. I'm beginning 
to think you don’t even care how 
my case comes out. I want a new 
lawyer!” 

The attorney attempts to explain 
to his client that his wheels of justice 
turn slowly. That negotiations take 
time. That the other side has used 
every delay tactic available. 

The client refuses to accept the 
attorney's explanation and 
demands the return to him of his 
papers, but the attorney, his 
professional pride now stung, 
refuses to relinquish possession. 

“You will receive your papers 
when my fees are paid,” replies the 
practitioner haughtily. 

+2 client storms out of the 
officr. 
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Rule 11.02(4) of the Integration 
Rule of The Florida Bar reads as 
follows: 


Trust funds and fees. Money or other 
property entrusted to an attorney for a 
specific purpose, including advances for 
costs and expenses, is held in trust and must 
be applied only to that purpose. Money and 
other property of clients coming into the 
hands of an attorney are not subject to 
counterclaim or setoff for attorney fees, and 
a refusal to account for and deliver over such 
property and money upon demand shall be 
deemed a conversion. This is not to preclude 
the retention of money or other property 
upon which the lawyer has a valid lien for his 
services or to preclude the payment of 
agreed fees from the proceeds of 
transactions or collections. Controversies as 
to the amount of fees are not grounds for 
disciplinary proceedings unless the amount 
demanded is clearly excessive, extortionate 
or the demand is fraudulent. 


Perhaps no other section of the 
Integration Rule has caused more 
confusion and bitterness between 
lawyers and their clients than the 
one quoted above. 

A lawyer withholding his client’s 
papers pending payment of fees is 
placed on a legal-ethical tightrope. 
He must himself initially determine 
whether or not he has a “valid lien” 
or is, instead, committing a 
conversion. It is not a comfortable 
position for the attorney. Likewise, 
the client is angered at the 
discovery that an attorney 
previously discharged has claimed 
a lien against a judgment finally 


obtained by replacement counsel 
for the client. 

The law concerning attorneys’ 
liens is muddled and confused, and 
the courts, along with ethics 
committees of the organized bar, 
have done little to establish 
guidelines in the area. However, 
there are two distinct types of 
attorneys’ liens against property of 
clients which are recognized by the 
law: the retaining lien and the 
charging lien.! 


Retaining Lien 


The common law retaining lien 
attaches to all papers, books, 
documents, securities, money and 
property of the client which come 
into the possession of the attorney in 
the course of, and with reference to, 
his professional employment. It is a 
general lien which gives an attorney 
the right to retain possession of his 
client’s property until the entire 
balance due him for legal services, 
as well as costs and disbursements, 
are paid.? Unlike the charging lien, 
the retaining lien can be used to 
enforce any and all debts owed the 
attorney by the particular client 
owning the property. The property 
held need not relate to the matter 
for which the money is owed the 
attorney.’ 

It appears the retaining lien is a 
mere possessory lien. That is, loss of 
possession terminates the attorney’s 
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FOR FEES 


lien.4 However, cases have held that 
if the attorney’s surrender of the 
client’s property is involuntary, as 
under subpoena, or procured by 
fraud, then the retaining lien 
survives.5 It has been stated that 
attorneys’ retaining liens are not 
actively enforceable in the courts, 
and serve merely as a private means 
of collecting fees from clients.® 
However, this concept seems to 
have been rejected in Florida. The 
Professional Ethics Committee of 
The Florida Bar has recognized the 
traditional “passive” nature of the 
attorney’s retaining lien, but at the 
same time has stated that the 
validity of such a lien is a matter of 
law which should be determined by 
the courts.? Therefore, some legal 
action must be taken to resolve the 
question of the retaining lien. 


The courts in Florida have also 
dealt with this area in a number of 
cases. The main thrust of these 
decisions indicates that the validity 
of an attorney’s retaining lien may 
not be determined, nor may such a 
lien be enforced, as a part of the 
main action out of which it arose. A 
separate action at law must be 
brought to determine the validity of 
the lien and the amount, if any, due 
the attorney from the client.’ While 
a trial court may have the authority 
to determine the amount of 
attorney’s fees, if any, payable by 
one party to the other, it has no 
power or jurisdiction to determine 
the fees due from a party to his or 
her own attorney as a part of the 


proceedings out of which those fees 
arose.® 


A major question regarding 
retaining liens has been left 
unanswered: Who has responsi- 
bility for instituting suit to 
determine the validity of the 
retaining lien and the amount due, if 
any, the attorney from the client? 
The Professional Ethics Committee 
of The Florida Bar has hinted that it 
is the attorney’s responsibility to 
commence the action, rather than 
forcing the client to bring suit for 
return of his papers.'® This 
viewpoint seems to have received 
support from a recent decision by 
the Third District Court of Appeal 
of Florida.!! Proper procedure is 
unclear, but it may be best for the 
attorney to deposit the client’s 
property with the registry of the 
appropriate court and then file suit 
under a contract or quantum 
meruit theory.!2 


A final aspect of attorneys’ 
retaining liens should not be 
overlooked. In certain instances, 
assertion of the lien may be 
considered unconscionable by the 
courts and the attorney may be 
ordered to turn the property over to 
the client or the client’s new 
counsel. This is particularly true in 
serious criminal cases where time is 
a factor and the consequences are 
enormous.'*? However, even in 
those instances, courts have held 
that the client’s property must be 
returned to the lienor attorney, and 
the lien reinstituted, after the 
client’s trial has ended.'4 


The above-described 
scionable” concept has not, 
however, been restricted to 
criminal matters. Academy of Cal. 


“uncon- 


Corporate Headquarters: 
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Opt., Inc., v. Superior Ct. For City 
of Sacramento, 51 Cal. App. 3d 999, 
124 Cal. Rptr. 668 (3d Dist. Ct. App. 
1975) is perhaps the leading case 
applying the label “unconscion- 
able” to an attorney’s retaining lien 
asserted in a civil matter. The 
attorney in Academy was asserting 
his retaining lien against his client’s 
files pursuant to an employment 
contract which provided that the 
attorney “shall have a retaining lien 
on all files, papers, and documents 
in its possession to secure payment 
of all sums owed to it hereunder, 
and shall not be obligated to release 
the same to client until all such fees 
and costs have been paid.” 


While recognizing the existence 
of the common law attorney’s 
retaining lien, the court in Academy 
also indicated that the lien was a 
limited one. The court noted that 
the court file alone in the case 
contained a 10l-page third 
amended complaint and 38 
separate depositions, in addition to 
hundreds of other documents. The 
court also recognized the attorney’s 
own file, compiled over a period of 
five years, contained memoranda 
and communications which were 
not available to the client 
elsewhere. The court pointed to 
the expenses of photocopying the 
file and, most importantly, the 
California five-year dismissal rule, 
which was about to run against the 
attorney’s client.!5 Finally, said the 
court, the papers were meaningless 
to the attorney asserting the lien, 
outside of their coercive effect on 
the client. 


The Academy court concluded 
that, by asserting his retaining lien 
in this particular case, the attorney 
was violating the provisions of DR 
2-111(A)(2) of the Rules of 
Professional Conduct of the State 
Bar of California (the direct 
counterpart of DR 2-110 (A)(2) of 
the Florida Code of Professional 
Responsibility), which reads: 


In any event, a lawyer shall not withdraw 
from employment until he has taken 
reasonable steps to avoid foreseeable 
prejudice to the rights of his client, including 
giving due notice to this client, allowing time 
for employment of other counsel, delivering 
to the client all papers and property to which 
the client is entitled, and complying with 
applicable laws and rules. 


Although the DR _ concerned 
withdrawals, said the court in 


THE FLORIDA BAR JOURNAL 


Academy, it could also be applied 
to attorneys who are discharged by 
their clients. Speaking of the lienor 
attorney, the court said: “[He] 
directly prevented a client from 
properly pursuing the already 
initiated action with an attorney of 
his choice.”'6 


Charging Lien 


The state of the law regarding 
attorneys’ charging liens is 
somewhat more defined. Charging 
liens are not true “liens,” within the 
ordinary meaning of that term, 
because the attorney does not have 
possession of the property 
involved. The lien is applied to the 
proceeds of a judgment or 
settlement favorable to the client.!” 


The major advantage to 
attorneys of the charging lien is that 
it may be actively enforced in 
court.'§ However, its major 
drawback is that its application is 
limited to obligations incurred by 
the client during the particular 
matter in which the judgment is 
awarded or the settlement is 
reached.!® Problems with charging 
liens arise when an _ attorney 
working under a contingency fee 
contract is discharged and replaced 
by a new attorney who also handles 
the case under a contingency fee 
contract. When final judgment or a 
settlement is reached, the 
discharged attorney will seek to 
impose a charging lien on the 
proceeds. 


The above-related problem was 
dealt with directly by the court in 
Cruz v. Brown, 338 So.2d 245 (Fla. 
3rd DCA 1976). In that case, the 
court ruled the discharged attorney’s 
charging lien could be dealt with 
directly by the trial court, pursuant 
to its authority under Fla. R.Civ. P. 
1.030(e), rather than forcing the 
client and the two attorneys to 
participate in a separate action to 
determine fees due the attorneys. 
The Cruz court was careful to point 
out that the trial court had 
jurisdiction to adjudicate charging 
liens only, thus recognizing the 
aforementioned requirement of a 
separate hearing to determine 
validity of retaining liens.2° 


The Cruz decision is supported 
by a long line of Florida cases.*! 
However, a recent decision by the 
Third District Court of Appeal of 
Florida seems to have contradicted 
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Cruz. In Weksler v. Stamatinos, 314 
So.2d 616 (Fla. 3rd DCA 1975), cert. 
den. 336 So.2d 108 (Fla. 1976), the 
court seemed to suggest that a trial 
court does not have the authority to 
determine the validity of a charging 
lien asserted by a discharged 
attorney, as part of the main action 
out of which the lien arose. Instead, 
the court seems to feel that a 
charging lien, like a retaining lien, 
must be resolved in a separate 
action. Whether the Weksler 
decision will be restricted to its 
facts or expanded upon remains to 
be seen. 


It should be apparent there is a 
paucity of guidelines for members 
of The Florida Bar to follow when 
attempting to enforce either their 
retaining liens or charging liens. 
Several states have adopted 
statutory provisions for resolution 
of attorneys’ liens, some of which 
provide for the client’s posting of a 
bond to gain release of his or her 
papers or money judgment or 
settlement.*! 


Keeping in mind the ancient 
adage that “Neither man, nor beast, 
nor property is safe when the 
legislature is in session,” this author 
would respectfully suggest that 
appropriate officials of The Florida 
Bar give thought to amendment of 
Rule 11.02(4) of the Integration 
Rule by the Florida Supreme Court. 
The fact that this area is one of 
frequent attorney-client conflict 
should make it painfully obvious 
that immediate reform is desirable. 


Attorneys and their clients 
deserve a better system under 
which they can resolve their fee 
disputes. 


The Florida Bar Exam can now be taken in three parts, so whatever your needs, 
BRC has just the program for you. For more information mail this coupon today! 
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Perils and Pitfalls for Unregistered 


Securities Brokers 
By Richard M. Leisner 


Most practitioners are aware that 
a broad and complex scheme of 
federal securities law regulation 
governs the business of national 
stock brokerage firms. However, 
there may be less awareness that the 
basic operative provisions of the 
Florida and federal laws regulating 
the conduct of brokers also impact 
upon activities that might appear to 
be far different from those of 
traditional stock brokerage firms.! 
This article will outline certain of 
the consequences that result from 
involvement of unregistered 
brokers in securities transactions.* 
Those consequences may be 
important not only for the 
unregistered brokers but also for 
the issuers of the securities with 
which they are involved and any 
disgruntled purchaser of such 
securities interested in rescinding 
his purchase. 


Unregistered brokers always 
face the prospect of running afoul 
of the regulatory authorities, 
possibly at the criminal level. 
Unregistered brokers may be 
barred from collecting commis- 
sions or fees for services rendered 
pursuant to what would otherwise 
be binding contracts; and, their 
involvement by itself may render 
exemptions from the registration 
requirements of the Florida Sale of 
Securities Act (Chapter 517) 
unavailable. 

This article will first explore what 
kind of activities may necessitate 
registration as a broker under 
federal and Florida securities law 
and then examine the consequences 
for failing to register. 


Who is a Broker? 


Statutory Definitions: Section 
517.02(4), Florida Statutes, in 
relevant part defines a “dealer” as: 


... every person . . . who engages for all or 
part of his time directly or through an agent 
in the business of: 

(a) selling any security issued by another 
person or purchasing or otherwise acquiring 
securities from another for the purpose of 
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reselling them or offering them for sale to the 
public; 

(b) offering, buying, selling or otherwise 
dealing or trading in securities as an agent or 
principal, for a commission or at a profit; . . . . 

(d) acting as an investment adviser . . . 
which is hereby defined to be every person 
who for compensation engages in the 
business of advising others, either directly or 
indirectly . . . as to the value of securities or as 
to the advisability of investment in or 
purchasing securities . . .; 


Excepted from the definitions of 
“dealer” is any licensed or 
practicing attorney who renders or 
performs any broker-type services 
in connection with the regular 
practice of his profession. Also 
excepted from the definition are 
banks or trust companies 
performing investment advisory 
services in a fiduciary capacity 
incidental to the exercise of trust 
powers. 

Section 3(a)(4) of the 1934 Act 
defines a broker as: 
any person engaged in the business of 
effecting transactions in securities for the 


account of others, but does not include a 
bank. 


Section 3(a)(5) of the 1934 Act 
defines the term “dealer” as: 

any person engaged in the business of buying 
and selling securities for his own account, 
through a broker or otherwise, but does not 
include a bank or any person insofar as he 
buys or sells securities for his account . . . 
not as part of a regular business. 

The language of the definition 
sections of Chapter 517 are slightly 
more complex than those set forth 
in the 1934 Act. But, except to the 
extent that the activities of 
investment advisers are included 
under Chapter 517, the provisions 
of the two statutes appear to cover 
the same kinds of activities. 

For the remainder of this article 
for ease of reference, the term 
“broker” will be used to mean a 
person engaged in activities that 
would necessitate registration 
under Chapter 517 as a “dealer” or 
under Section 15 of the 1934 Act asa 
broker/dealer. 


corporation, 
honking & 
business law 


Persons falling within the 
applicable definitions of brokers or 
dealers are required to register as 
such under Chapter 517 and the 
1934 Act. Under the provisions of 
the 1934 Act, stock brokers and 
investment banking firms are 
subject to a complex scheme of 
regulation, frequently involving 
membership in the National 
Association of Securities Dealers 
and the Securities Investor 
Protection Corporation. This article 
is not concerned with regulation of 
such registered brokers or dealers. 
Instead it is concerned with what 
happens when brokers fail to 
register. At the threshold of such an 
inquiry is the ability to identify 
those persons whose activities 
necessitate registration and who, 
for one reason or another, fail to 
register. 


Will You Always Know a Broker 
When You See Him? 


The plain terms of the broker 
definition provisions of federal and 
Florida law apply to persons whose 
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activities are not ordinarily thought 
of as requiring such registration. 
The definition may extend to 
persons who are as diverse as 
business consultants, business 
brokers or finders, real estate 
brokers or business men engaged in 
the sale of their own securities. 

For example, assume a business is 
for sale and its owners employ the 
services of a specialist who for a fee 
will assist in effecting sales of 
businesses by bringing buyers and 
sellers together and advising or 
negotiating the most favorable 
terms. Depending on the size of the 
deal and the sophistication of the 
parties, the specialist may introduce 
himself under a variety of titles — 
business broker, finder or merger 
and acquisition specialist. For 
purposes of our analysis, we shall 
simply refer to any of these 
specialists as a “finder.” 

Our “finder” at first blush might 
seem to have little in common with 
the securities activities of nationally 
known stock brokerage firms. 
Certainly, this would be the case 
where the sale of the business is 
structured so as to involve the sale 
for cash of assets — real and 
personal property. However, 
where the business is constituted in 
the form of a corporation or 
partnership, and its sale may be 
effected through the transfer of the 
stock or partnership interest from 
the owner or owners to buyer, the 
finder’s role fits neatly within the 
statutory definitions. There is no 
escaping the conclusion that the 
finder has placed himself in the 


position of a traditional broker— 
standing between a buyer and seller 
of securities. 


In addition to the direct transfer 
of the securities evidencing 
ownership of the business, there are 
a variety of circumstances in the 
business sale context in which the 
purchase or sale of other securities 
may be involved. For example, an 
asset acquisition could be made in 
exchange for the stock or bonds of 
the acquiring entity or a merger or 
reorganization might be effected 
with the same result. Things 
become more complicated when it 
is remembered that some very 
unusual investment vehicles are 
considered to be “securities” for 
purposes of both the Florida and 
federal securities laws. For 
example, in an asset acquisition, if 
the buyer issues a promissory note 
as part payment of the purchase 
price, that note might very well be 
deemed under current interpre- 
tations in the Fifth Circuit to be a 
security.‘ In each of these examples, 
the finder has placed himself in the 
middle of a transaction where 
securities are changing hands. 


Licensed real estate brokers 
frequently hold themselves out as 
“business finders” and may actively 
assist in the sale of entire businesses 
where some or most of the assets 
consist of real property. Whether 
registration under F.S. Chapter 475 
will serve to exempt a real estate 
broker from the registration 
requirements of Florida or federal 
securities laws is open to significant 
doubt, especially if the 
compensation to the real estate 
broker is calculated on the entire 
value of the business and not just the 
real property involved. 
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One California decision comes to 
mind which differentiated among 
which activities of real estate 
brokers and traditional business 
finders would require registration 
as securities brokers.’ Where the 
real estate broker is originally and 
principally employed to assist in the 
sale of real property, the decision 
suggests that the securities broker 
provisions should not apply even if 
the transaction is ultimately 
structured to involve the issuance of 
securities and involves assets other 
than real property. This rationale 
appears to run at cross purposes 
with the public policy underlying 
the securities laws and, in any event, 
is not binding on Florida or federal 
courts. 


The broad net that the broker 
definition provisions cast upon the 
activities of business finders and 
real estate brokers, as will be 
discussed below, can have far 
reaching and very serious 
consequences. When advised of the 
necessity to register as brokers 
finders anxious to “find a way out” 
suggests that the services they 
perform are somehow “different” 
from those of securities 
brokers. Interestingly enough, the 
SEC has recognized that there is a 
distinction between a “mere finder” 
and a securities broker. However, 
the distinction has been very 
narrowly drawn. 


In certain circumstances, where a 
finder’s activities are strictly limited 
to mere introductions of buyers and 
sellers and no part at all is played in 
the negotiation of terms, the SEC 
has taken the position that 
classification as a broker is not 
required. Obviously, how much 
involvement a finder may have ina 
particular transaction without 
triggering characterization as a 
broker will ultimately be a question 
of fact, dependent on all the 
circumstances in each particular 
case. Accordingly, formal 
disclaimers as to noninvolvement in 
the legal, business and accounting 
matters attendant to a transaction 
will be accorded no weight if the 
history of a transaction shows 
activities in any of those areas. 


By the same token, charac- 
terizing the relationship between 
the broker and the customer as one 
in which the broker will be 
compensated for the “services 
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rendered” and not for effecting the 
transaction in securities will be 
treated asa distinction in form only 
if, in fact, the relationship is one in 
which compensation is being paid 
for brokerage activities. 


Indeed, the services rendered 
characterization and the 
nonparticipation in negotiation — 
the mere finder argument — may 
be of little assistance under Florida 
law because Chapter 517 includes 
investment advisers within _ its 
definition of brokers. For example, 
the finder might successfully 
refrain from directly entering into 
negotiations and only advise a client 
as to whether a particular deal is a 
good one. Similarly, the finder who 
only introduces his customer to 
potential buyers might spend a 
significant amount of time in 
advance of an introduction 
discussing the best way in which to 
structure a transaction. Such 
activities, even if they do not 
require classification of the finder 
under the 1934 Act as a broker 
might nevertheless be  charac- 
terized as investment advisory 
activities under both federal and 
Florida law.’ 


Because both the federal and 
Florida definitions apply only to 
persons engaged in the “business” 
of performing defined activities, 
there might appear to be some 
leeway for a “this time only” or “one 
shot” exemption from classification 
as a broker.’ To the knowledge of 
the author, there has been no 
definitive litigation on just how 
much activity will constitute 
enough to qualify as a business. 
Certainly, it is not a prerequisite 
that brokerage activities constitute 
the only source of income.® 
However, the SEC has issued some 
“one-shot” or “no-business” 
interpretive letters. In practice, the 
persuasion of the one-shot 
argument begins to fade if many 
potential purchasers are contacted 
in an effort to sell a single business, 
when more than one business is 
sold, if significant funds are 
expended or where the broker is 
already engaged in a_ similar 


Federal Intrastate Exemption 


It should be noted that federal 
broker/dealer registration 
requirements do not apply to 
brokerage activities that are 
“exclusively intrastate.”!® However, 
for the reasons set forth below, the 
federal intrastate exemption will 
not provide an “easy out” from the 
federal scheme of broker 
regulation. Literally all business 
must be confined to a single state — 
not just an individual offering. 
Accordingly, the availability of the 
intrastate exemption may be lost by 
extrinsic out-of-state transactions; 
and once the exemption is lost, it is 
lost forever. Obviously, the 
intrastate exemption applies only to 
the requirements and penalties of 
the 1934 Act and not to those under 
Chapter 517. Accordingly, even if it 
is available, the intrastate 
exemption may be of little practical 
value. 


Special Problems for the Issuer 
of Securities 


It should come as no surprise that 
provisions of both Chapter 517 and 
1934 Act describing the mechanics 
of brokers’ activities have been 
applied to the activities of certain 
issuers, especially in initial offerings 
of securities or if any compensation 
is paid to persons responsible for 
effecting sales. Any blanket 
exemption from broker characteri- 
zation and regulation would have 
invited brokers to “hire on” as 
disguised employees of each issuer 
whose securities were to be sold. 
Most of the law and lore on 
issuer/broker questions has been 
developed under the 1934 Act. 
However, in view of the similarity 
of the applicable terms and 
underlying rationale of the 1934 Act 
and Chapter 517, conservative 
practitioners frequently take the 
position that federal interpretations 
in this area would probably be 
given similar application under 
Chapter 517. 

Over a number of years, the SEC 
has taken the position expressed 


principally in various interpretive 
letters that, in certain circum- 
stances, the sale of the issuer’s 
securities by its bona fide, full-time 
employees does not require 
registration of those individuals or 
of the issuer as brokers under the 
1934 Act. The issuer/broker 
question has been presented by 
issuers constituted in various forms, 
including corporations, partner- 
ships and even condominiums 
classified as securities. In certain 
circumstances, the issuer 
exemption was applied to the 
general partner of a_ limited 
partnership provided, among other 
reservations, that the general 
partner was to be actively engaged 
in the management of the 
partnership’s affairs following the 
syndication in question."! 

The SEC has recently 
promulgated proposed Rule 3a4-1 
under the 1934 Act that, if adopted, 
would provide a “safe harbor” for 
determining when persons 
associated with an issuer are 
deemed not to be brokers.!? In 
general, the proposed rule adopts 
the most stringent requirements of 
previously issued interpretive or 
no-action letters requiring: no prior 
participation within the proceeding 
two years in the distribution or sale 
of securities, primary or at least 
substantial employment responsi- 
bilities otherwise than in connection 
with securities sales and 
compensation not based upon the 
security sales in question. 

It had been thought that 
partnership syndications using the 
same or related general partners 
probably could not qualify for the 
issuer exemption from _ broker 
classification.'5 This approach is 
followed under the proposed rule 
by virtue of its requirement for 
noninvolvement in other securities 
transactions in the preceding two 
years. 

The safe harbor to be provided 
by proposed Rule 3a4-1 upon 
adoption presumably would not be 
exclusive, but the SEC has stated 
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that an issuer not satisfying the 
requirements of the proposed rule 
could escape classification as a 
broker only in ‘‘unusual 
circumstances.”!4 


Still Other Brokers 


Understanding in general the 
activities that result in classification 
as a broker, it is appropriate to 
examine the penalties — what is at 
stake — for persons choosing to act 
as unregistered brokers. However, 
in concluding a review of the 
definition portion of this article, the 
broad application of the definition 
provisions must be emphasized. 

Space limitations will not permit 
a detailed review of other 
circumstances in which broker 
registration might be required. 
However, it is well to remember 
that the broad definition of 
“security” employed by _ both 
Florida and federal law has 
characterized a wide variety of 
investment vehicles, as securities, 
investment 


including various 
schemes not involving traditional 
securities. The courts and the 
regulatory authorities have found 
securities to exist in ventures as 
unusual and diverse as chinchilla 


raising, orange groves, cattle 
feeding programs, real estate 
developments, whiskey warehouse 
receipts, oil and gas explorations, 
Glen Turner’s “Dare to be Great” 
promotions, diamonds and 


valuable coins. In any of these 


cases, any person receiving 
compensation in connection with 
the purchase or sale of property 
deemed to be a security will have to 
consider the impact on his activities 
of the federal and Florida broker 
provisions. 


Penalties and Risks Facing the 
Unregistered Broker 


Statutory Penalties: Section 15(a) 
of the 1934 Act makes it unlawful 
for persons to engage in activities as 
a broker without registration under 
such Act. Failure to comply with 
the command to register could 
subject an unregistered broker to a 
variety of statutory penalties, 
including injunctions initiated by 
the SEC which could completely 
halt the business of the unregistered 
broker.'5 In addition, past 
violations of the broker registration 
requirements have been used by the 
SEC as a bar to subsequent 
registration attempts.'® Willful 
violations of the 1934 Act may be 
the subject of criminal fines and 
sanctions.!7 

Section 517.12, Florida Statutes, 
makes it unlawful for persons either 
from or within Florida to engage in 
transactions as brokers without 
registration other than in 


_transactions exempted from the 


registration requirements of the 
Chapter 517 under Section 517.06. 
As is the case with federal law, 
under Chapter 517, unlawfully 
unregistered brokers may be 
enjoined by the Division of 
Securities, and registration as a 
broker may be refused because of 
past violations of Chapter 517.!8 
Violations of the Chapter 517 are 
third degree felonies without 
regard to willfulness.!® 
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Can the Broker Collect 
His Commission? 


Despite the seriousness of the 
potential problems that non- 
compliance might create with the 
regulatory authorities, many 
unregistered brokers will be more 
interested in the practical risks to 
which they are exposed as 
unregistered brokers. In most 
instances, practical problems will 
arise only when the broker is 
refused payment of his commission 
or an unhappy purchaser of a 
security attempts to obtain 
rescission on the grounds of 
violation of Chapter 517 or the 1934 
Act. 

Section 29(b) of the 1934 Act 
provides, in a relevant part, that any 
contract made in violation of the 
provisions of that Act is voidable. 
Similarly, F.S. Section 517.21 
provides a specific right of 
rescission, exercisable at the option 
of the purchaser of a security, 
where the sale was made in 
violation of Chapter 517 (the 
violation being the prohibited 
unregistered brokerage activities). 
It should also be noted that, as a 
matter of Florida law, Section 
517.22 specifically adopts all 
remedial provisions of the federal 
securities law. 

Section 29(b) of the 1934 Act and 
F.S. Section 517.21 have been 
effectively used as a bar to deny 
unregistered brokers the right to 
collect their commissions.2° Where 
the question has been presented, 
some courts have also denied the 
right of the broker to obtain any 
equitable relief by way of a 
quantum meruit claim or claim for 
services rendered.*! The reasoning 
in these cases has been that a public 
policy decision had been made 
requiring the registration of persons 
who engage in brokerage activities 
and that enforcement of this public 
policy necessitates denial of any 
compensation for actions that have 
violated the law.*2 

Naturally, the unregistered 
broker’s first line of defense will be 
to claim that his activities do not fit 
within those requiring character- 
ization as a broker. A review of the 
first portion of this article 
discussing definitions of who is a 
broker may be helpful in 
determining how successful 
potential arguments might be in 
particular fact situations. Most of 
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the ‘ways out” of broker 
characterization available under 
the 1934 Act and Chapter 517 have 
been discussed above; however, 
certain other provisions of F.S. 
Chapter 517 merit review at this 
time. 


Section 517.06 and the 
Unregistered Broker 


Section 517.12 does not require 
persons to register as broker dealers 
if they engage only in transactions 
exempt from the _ registration 
requirements of Chapter 517 as 
provided under Section 517.06. 
Thus, the unregistered broker’s next 
line of defense under Florida law 
will be to find an exemption under 
Section 517.06. 


For example, the finder who 
assists the owner of a corporation in 
disposing of his business might be 
able to characterize the transaction 
as one that qualifies for the 
“institutional purchaser” exemption 
of Section 517.06(5) if the buyer 
was a corporation or other other 
covered institution, or as a 
transaction qualifying for another 
exemption under Section 517.06, 
such as that provided for mergers 
under Section 517.06(6). In 
situations like these, the finder may 
have successfully negotiated his 
way around any problems under 
Chapter 517. However, for the 
escape to be complete, there may 
not be any securities issued to the 
seller of the business other than in 
transactions that can also qualify for 


a separate exemption under Section 
517.06. 


In addition, it must be 
remembered that the finder’s 
conduct, unless it can qualify for the 
“exclusively intrastate” exemption 
from coverage under the 1934 Act, 
will still be subject to scrutiny under 
federal law. If the finder’s activities 
make him a broker under the 1934 
Act, exemption from coverage 
under Chapter 517 may be of little 
practical value. The following 
discussion of certain provisions of 
Section 517.06 will not consider the 
impact of the 1934 Act; but, 
practitioners are cautioned that 
such consideration would be an 
essential part of any complete 
analysis of an unregistered broker's 
activities and potential liabilities. 

The “isolated sale” exemption 
provided by Section 517.06(3) 
would appear to apply toa situation 
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in which an owner or owners of a 
business sold _ securities repre- 
senting its ownership to or received 
securities from an individual, small 
group of individuals or institution 
not covered under Section 
517.06(5). However, the practical 
usefulness of the Florida isolated 
sale exemption is questionable. 

Section 517.06(3) does not by its 
language make the exemption 
unavailable per se if a broker 
(registered or unregistered) is 
involved. The introductory 
language to Section 517.06(3) states 
that the exemption is available for 
qualifying transactions “made by or 
on behalf of” the owner of the 
securities. However, the language 
which follows, in some respects, 
appears to be inconsistent with 
traditional brokerage activities in 
that the exemption is not available 
for “underwriters” (a term not 
defined under Chapter 517) or 
where the sale is made for the 
“benefit” of an underwriter; and, in 
addition, the exemption is 
conditioned upon the sale being 
made by the “bona fide owner of 
such security [disposing] of his own 
property for his own account” 
(emphasis added). The courts and 
the Division of Securities, in passing 
upon the availability of the 
exemption provided by Section 
517.06(3) have narrowly construed 
its availability, tending to tighten 
rather than loosen the constrictions 
of the exemption. It has been held 
that very little activity is required on 
the part of the vendor to render the 
exemption unavailable.” 

I am not aware of any decision 
regarding the Florida isolated sale 
exemption that decides, one way or 
the other, whether and to what 


extent a broker may participate ina 
transaction exempt under Section 
517.06(3). At any rate, it is clear thata 
broker cannot take actions which, if 
engaged in by the owner of the 
securities, would make the 
exemption unavailable. In this 
regard, it is questionable whether 
any solicitation of possible 
purchasers by the broker might not 
result in making the isolated sale 
exemption unavailable. In this 
uncertain context, conservative 
practitioners will find little comfort 
in the isolated sale exemption as a 
defensive refuge for unregistered 
brokers. 


Special Problems in Florida 
Private Placements 


On its face, the exemption from 
the broker registration require- 
ments for persons engaging in 
transactions exempt under Section 
517.06 appears to be absolute. 
However, a careful reading of the 
Florida private placement 
exemptions — the preformation 
exemption of Section 517.06(10) 
and the postformation exemption 
of Section 517.06(11) — may 
provide some unpleasant surprises. 
The Florida private placement 
exemptions are frequently relied 
upon in the initial organization of 
corporations or limited partner- 
ships, and have been a favorite for 
tax shelter and other venture capital 
syndicators. 

The availability of these 
exemptions is conditioned, among 
other factors, upon the payment of 
sales commissions, whether direct 
or indirect, only to those persons 
registered as brokers under 
Chapter 517.44 The payment of 
commission to an _ unregistered 
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broker presumably will not violate 
the broker registration provisions of 
Section 517. However, the 
transaction in which the securities 
are sold, as a direct result of such 
payment, will not qualify for an 
exemption from the securities 
registration requirements of 
Chapter 517. Accordingly, every 
purchaser in such a transaction will 
succeed to the right of rescission 
provided for in Section 517.21, 
which may be exercised not only 
against the issuer but also against 
the unregistered broker as a 
participant in the transaction. 

An analysis to ascertain 
compliance with the prohibition of 
payments to unregistered brokers 
requires a two-step approach. It 
must be determined first whether 
any compensation, direct or 
indirect, was paid to any person in 
connection with the sale of 
securities; and, if compensation has 
been paid, it must be determined 
second, whether the recipient was 
registered as a broker. 

Because there is scant likelihood 
that a purported private placement 
on its face will disclose payment of 
a commission to an unlicensed 
broker, the first part of the inquiry 
must concern itself with the 
substance of events and not their 
appearance or form. A review of 
the offering documents may 
indicate that no commissions were 
paid to anyone from the sales 
proceeds of the offering. However, 
such a representation does not 
answer the question whether the 
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issuer or persons controlling the 
issuer paid the sales commissions 
from their own pocket or in a 
disguised fashion. 


For example, personnel on the 
staff of the issuer may have 
received compensation, remunera- 
tion or sales commission in 
connection with the offering. In 
such an event, the previous 
discussion regarding the general 
issuer/broker exemption, although 
grounded almost entirely in 
concepts developed under the 1934 
Act, will have application in 
determining whether the provisions 
of Section 517.06 have been 
violated. 

It is also not infrequent for 
general partners or other parties in 
tax shelter syndications to receive 
payments characterized as 
consulting fees in connection with 
the syndication of an offering. 
Whether these fees are properly 
considered as bona fide consulting 
fees or are in fact disguised 
commissions will depend on the 
true facts and circumstances in each 
particular case. Similarly, the 
private placement exemptions may 
not permit payment of any bonus or 
other consideration to persons who 
provide issuers potential purchasers 
or otherwise assist in effecting sales. 

The possibility of hidden 
commissions may also arise out of 
the relationship of some attorneys 
to clients engaged in tax shelter 
or other venture capital 
syndications. In some situations, the 
attorneys, acting on behalf of one 
client, may prepare the offering 
circular and related literature for a 
securities offering that is ultimately 
sold principally to other clients of 
the attorneys. Such a state of events 
does not necessarily mean that a 
hidden commission has been paid 
or that the attorneys have acted 
improperly in violation of Chapter 
517. In fact, Section 517.02(4) 
specifically exempts attorneys from 
classification as brokers, provided 
that brokerage services are 
performed “in connection with the 
regular practice of [their] 
profession.” No _ such statutory 
exemption, incidentally, is 
available from the broker definition 
provisions of the 1934 Act. 

It seems clear that the regular 
practice of law does not involve 
active solicitation of clients to 
purchase securities being offered 


for sale by another client.*5 Indeed, 
persons anxious to show 
noncompliance with the private 
placement prohibitions against the 
payment of commissions would do 
well to inquire as to the fees that 
were paid to the attorneys in that 
offering and in other similar 
offerings. It might be possible to 
discover two different sets of fee 
schedules — one that reflects 
responsibility for drafting papers 
only and another that takes into 
account whether the attorneys’ 
clients purchased the securities. © 
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1 As used herein: 

The Securities Act of 1933, as amended, will 
be called the “1933 Act”; 

The Securities Exchange Age of 1934, as 
amended, will be called the “1934 Act”; 
The Securities and Exchange Commission 
will be called the “SEC”; 

all rules referred to by numbers are rules and 
regulations promulgated by the SEC under 
the 1933 Act or 1934 Acts; and 

CCH Fed. Sec. L Rep. will be referred to as 
“CCH.” 
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Kirshberg & Schild, What is a Broker? 6 Rev. 
Sec. Rec. 843 (1973); Richman & Pollack, 
Catch 22 for Deal-Makers, 7 Rev. Src. REc. 
941 (1974); Augustine ¢ Fass, Broker-Dealer 
Licensing in the Field of Real Estate 
Syndication, 29 Bus. Law. 369 (1974). 


3 For the most part, this article will 
concentrate on consequences for persons 
deemed to be “brokers.” However, the 
general thrust of the discussion set forth in 
this article will apply equally to persons who 
under the 1934 Act are deemed to be 
“dealers,” except to the extent that 
classification as a dealer may distinguish 
between those persons who effect 
transactions for their own account rather 
than for the account of others. 

Under Chapter 517 the term “dealer” 
lumps together activities that are 
distinguished as either broker or dealer acti- 
vities under the 1934 Act. It should be noted 
that §517.02(7) specifically defines the term 
“broker” as being synonymous with the term 
“dealer” as defined in $517.02(4). 

4 See, e.g., Bellah v. First National Bank of 
Hereford, 495 F.2d 1109 (5th Cir. 1974); 
McClure v. First National Bank of Lubbock, 
497 F.2d (5th Circ. 1974); Lipton & Katz, 
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Review, 29 Bus. Law. 891 (1974); and Lipton 
& Katz, Notes Are Not Always Securities, 30 
Bus. Law 763 (1975). 

5 Lyons v. Stevenson, App., 135 Cal. Rptr. 
457, CCH para. 71,340 (1977). 

®SEC No Action and Interpretative 
Letters — Russell R. Miller & Company, Inc. 
(available August 15, 1977) CCH para. 
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acquisition candidates with no substantive 
contact after initial identification not 
requiring registration; F. Willard Griffith II 
(available October 2, 1974) para. 79,994 
introduction of parties to mergers and 
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consolidations without negotiation through 
use of a publication distributed through 
the mails not requiring registration; Christian 
Bonds, Inc. (available August 27, 1971) 
CCH para. 78,407, mere assistance in finding 
purchasers of church bonds not requiring 
registration; but, to the contrary, see: May- 
Pac Management Company, (available 
December 20, 1973) CCH para. 79,679, 
integral role in negotiation of mergers or 
other acquisitions requires registration; 
Fulham & Co., Inc. (available December 20, 
1972) participation in negotiations by 
financial intermediary along with other 
services requires registration. 

Stat. §$§517.02(4)(d), 202(a)(11) 
and 203 et. seq. — each under the Investment 
Advisers Act of 1940, as amended. 


8 See: II Loss, Securities Regulation pp. 
1295-1298; SEC No Action and 
Interpretative Letters — Joseph McCulley 
(available September 1, 1972) CCH para. 
78,982; The Woodmoor Corporation 
—" September 1, 1972) CCH para. 

653. 


® See: II Loss, Securities Regulation, supra 
note 8. 

10 The intrastate broker is still a “broker” 
within the meaning of 1934 Act, but the 
operative provisions of such Act relating to 
penalties, etc. are triggered only if 
registration is required. The SEC is granted 
rule-making authority under §15(a)(2) of the 
1934 Act to exempt any broker/dealer or 
class of broker dealers from the registration 
requirements of such Act. However, a 
review of the rules promulgated under this 
authority are beyond the scope of this article. 

'! For example, see: SEC No Action and 
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Interpretive Letters — Hofheimer, Gortlier, 
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1972) CCH para. 79,098; Carney & Xifaras 
(available September 26, 1975) [1975] 326 
Sec. Reg. & L.Rep. C-l1 (BNA); Allied 
Finance Co. (available September 28, 1977) 
[1975] 326 SEC. Reg. & L.Rep. C-1 (BNA); 
The Woodmoor Corporation, supra note 8; 
and Augustine & Fass, supra note 2. 

12 Securities Exchange Act Release No. 
13195, January 1, 1977, CCH para. 80,927. 
13 Jd.; and authorities cited in note 11. 

14 This admonition is set forth specifically 
in the closing paragraphs of Securities 
Exchange Act Release No. 13195, supra note 
12, as a part of the introduction to proposed 
Rule 3a4-1. 

15 §21, 1934 Act. 

16 In the Matter of Whitehall Corp., 38 
SEC 259 (1958) and CCH para. 25,009.16 et 
seq. 

17 Stat. §517.302 

18 Stat. §517.16(1)(a). 

19 Stat. §517.302. 

20 Edwards v. Trulis, 212 So. 2d 893 (Fla. 
Ist D.C.A. 1968); Eastside Church of Christ 
v. National Plan, Inc., CCH para. 92,166 (5th 
Cir. 1968); and CCH para. 26,591 et. seq 

#1 Edward v. Trulis, 212 So.2d 893 (Fla. 
Ist D.C.A. 1968); but see also a holding under 
§29(b) that payment for part performance 
may be required — Bankers Life Casualty 
Co. v. Bellanca Corp., 288 F.2d 784, (7th Cir. 
1961). 

% There are far more cases decided 
regarding the public policy of not permitting 
compensation for services rendered or 
quantum meruit compensation under the 
real estate broker»ge law, Chapter 475, than 
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under Chapter 517. The court in Edwards v. 
Trulis, 212 So.2d 893 (Fla. lst D.C.A. 1968), 
did not have to face the issue of payment for 
services rendered, but dicta can be read as 
endorsing the rationale of decisions under 
Chapter 475. For example, see: Hanks v. 
Hamilton, 399 So. 2d 1122 (Fla. 4th D.C.A. 
1976) Willner v. Wilder 280 So. 2d 1 (Fla. 3rd 
D.C.A. 1973) Bradley v. Banks, 260 So.2d 
256 (Fla. 3rd D.C.A. 1972). 

3 Fla. Att’y Gen. Op. 057-74 (Mar. 15, 
1957); in addition, in informal discussions 
with officials with the Division of Securities 
over the past several years, the author has 
repeatedly been advised of the strict way in 
which Division views the availability of the 
exemption. 

24The specific language of the 
preformation exemption in $517.06(10) 
would appear to more broadly prohibit the 
payment of any brokerage commissions than 
does the postformation exemption under 
§517.06(11). §517.06(10) prohibits the 
payment of “expenses... , commission, 
compensation, or remuneration... given for 
or in connection with the sale or disposition 
of such securities.” §517.06(11) simply 
prohibits the payment of “sales 
commissions” other than to registered 
persons. For purposes of this article, the 
prohibitions of these sections have been 
treated equally. 

5 Indeed, such activities would seem to 
make the attorney a “broker” for purposes of 
the 1934 Act and its related penalties, 
prohibitions, etc. Such an attorney might 
have direct liability under §517.21 as a 
participant in the unlawful sale of securities 
or as an aider and abettor under the federal 
securities laws. 
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As the Twig Is Bent 


By Stephen Marc Slepin 


Jonathan Alpert, judge of 
industrial claims in District E (St. 
Petersburg), has entered a 
landmark and portentous order in 
Meister wv. Beatrice Foods 
Company, Claim No. 077-12-7977, 
D/A 6/14/71, 11/30/71 (August 23, 
1977). 


Having already been propelled 
from the status of employee-in-fact 
of the Bureau of Workmen’s 
Compensation into the status of 
state officer very much like a circuit 
judge [Pierce v. Piper Aircraft 
Corporation, 279 So.2d 281 (Fla. 
1973); Villanova v. Castlewood 
International Corporation, IRC 
Order 2-2524 (1974)] whereby the 
administrators of the Department 
of Commerce were barred by 
administrative ordinance from 
interfering with judges of industvial 
claims, Judge Alpert has limned the 
logical consequences and has acted 
upon same. 

In Meister the Bureau of 
Workmen’s Compensation of the 
Division of Labor, State of Florida 
Department of Commerce, filed an 
objection to the petition for relief of 
costs of the record filed by the 
claimant under Rule 16(e), WCRP, 
or F.S. §440.25(4)(c) (1977). [The 
ru:e and the statute are in conflict, 
with the controlling statute having 
been adopted by the legislature 
effective July 1, 1977, and the rule 
of procedure having been adopted 
by the Supreme Court of Florida, 
also effective July 1, 1977, upon 
submission of the IRC after 
hundreds of hours of work 
contributed by section members. 
An adjudication of paramountcy of 
rule or statute remains in the 
offing. ] 

Taking note of the Commission 
opinions vouchsafing the 
independence of judges of 
industrial claims from the 
Department of Commerce or its 
agencies, Judge Alpert acknowl- 
edged the brute fact that “the 
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Bureau of Workmen’s Compensa- 
tion is increasingly a litigant before 
judges of industrial claims in 
matters touching the very vitals of 
workmen’s compensation; namely 
insolvency petitions, rehabilitation, 


and claims against the second injury 
fund.” 


This said, Judge Alpert then 
noted that judges of industrial 
claims are “solely and wholly 
dependent upon this litigant, the 
Bureau of Workmen’s Compensa- 
tion, for logistical, secretarial, and 
other support. This litigant, the 
Bureau of Workmen’s Compensa- 


tion, controls the official ‘court’ 


Then, citing to Canons I, II, and 
III of the Code of Judicial Conduct, 
as well as to Canon IX of the Code 
of Professional Responsibility, 
Judge Alpert expressed apprehen- 
sion respecting the relationship 
between the Bureau of Workmen’s 
Compensation and judges of 
industrial claims. With regard to the 
subject insolvency petition, so- 
called, Judge Alpert admitted that 
the prick of conscience alone would 
prevent denial of the petition, 
“because to do so smacks of such 
influence and lack of impartiality as 
to amount to at least the appearance 
of a violation of both substantive 
and procedural due process. .. .” 
Acknowledging the bona fides of 
the Bureau of Workmen’s 
Compensation personnel, Judge 
Alpert admitted that “the present 
situation is unfair to the. . . litigants 
before the undersigned judge of 
industrial claims. . . .” 


Approximately six years ago, it 
was thought that the reformation of 
the workmen’s compensation 
adjudicatory system [which issued 
in In Re: Florida Workmen’s 
Compensation Rules of Procedure, 
285 So.2d 601 (Fla. 1973)], might 
find fruition in the establishment, 
by constitutional amendment, of a 
Florida Court of Administrative 


Appeals and cadre of state 
administrative law judges — the 
IRC and JICs immediately to 
become, respectively, the 
Administrative Court of Appeals 
and its trial level administrative law 
judges, vested immediately with 
workmen’s compensation jurisdic- 
tion, with other administrative 
grants of jurisdiction to follow as 
the legislature deemed appropriate. 
It was believed such an innovation 
would be fiscally conservative and 
institutionally prudent, but would 
have the most far-reaching effects 
protective of due process of law 
(thought to be imperiled in the 
1970-1971 period) leading to expert 
and impartial adjudications. 
Failing accomplishment of that 
reform — but predicated upon the 
reforms actually realized whereby 
the IRC became virtually a district 
court of appeal [Scholastic 
Systems, Inc. v. LeLoup, 307 So.2d 
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166 (Fla. 1974)] and the JICs 
became virtually circuit judges 
[Pierce v. Piper Aircraft 
Corporation, 279 So.2d 281 (Fla. 
1973)] the present Constitutional 
Revision Commission is now being 
asked to include the IRC and JICs 
within the Article V framework. 
Accordingly, the Executive Council 
of the Workmen’s Compensation 
Section of The Florida Bar, 
acceded to the entreaties of the JICs 
by adopting a resolution favoring 
such incorporation of the 
workmen’s compensation adjudi- 
catory personnel within Article V — 
but qualifying it by adding the 
words “as such” to protect against a 
fissiparation of JICs and IRC 
members into the existing circuit 
courts and district courts of appeal 
which would: (a) destroy the expert 
establishment extant; (b) militate 
against the normative dispatch with 
which workmen’s compensation 
cases are to be adjudicated; and (c) 
impregnate the system with a wild 
gallimaufry of conflicts among 
circuits and districts obnoxious to 
the whole concept of “feeding 
Molly and the baby” as former 
Justice B. K. Roberts so often and 
sagaciously conceived to be the 
purpose of F.S. Chapter 440. 

At present, the Constitutional 
Revision Commission is, however, 
faced with alternatives: do nothing; 
incorporate the IRC and JICs “as 
such” into Article V (in their present 
identity or as a Court of 
Administrative Appeals and cadre 
of administrative law judges, as 
above noted); or break up the 
workmen’s compensation system 
by securing the JICs as circuit 
judges and the IRC members as 
district court of appeal judges or 
district courts of appeal judges. 

All of which is both interesting 
and important, though manifestly 
less important than the issues likely 


to confront the 1977 Legislature: 
whether “wage earning capacity” 
should retain its status in the law or 
be altered in some fashion; whether 
the present system of enabling 
injured employees to obtain legal 
assistance without immediate 
outlay of money or deduction from 
benefits received is appropriate or 
should be altered in some way; 
whether injured employees shall 
be able to secure legal counsel as 
against the State of Florida 
(Division of Labor) when benefits 
are diminished or withheld by state 
action; whether the employers of 
the state are being treated fairly by 
the Florida Workmen’s Compensa- 
tion Rating Bureau or National 
Council and whether more jobs 
could be opened up by a 
readjustment of the Rating Bureau 
and National Council system of 
codes and premiums, inter alia. 


The IRC issued a fascinating 
order in the cause styled Southern 
Mill Creek Properties v. Bellamy, 
IRC Order 2-3210 (1977) wherein, 
according to the dissent of 
Chairman Friday, the IRC was 
squarely faced with a clash of 
competing principles: the 
obligation of the appellant(s) to 
develop the record for IRC review, 
and the necessity for any order on 
appeal to be based upon competent 
and substantial evidence according 
with logic and reason. In the instant 
cause, again relying upon Chairman 
Friday’s dissent, the JIC’s order-on- 
appeal rested upon a letter... . 
which was absent from the record. 

Should the IRC reverse the order 
for want of competent substantial 
evidence of record? 

Should the IRC affirm the order 
on the grounds that the appellants 
have failed to show reversible error 
[the record being bereft of a matter 
critical or necessary for review]? 

Should the IRC remand the 
matter for inclusion of an important 
element now missing from the 
record? 

The IRC affirmed the order of 
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the judge of industrial claims 
thereby, according to Chairman 
Friday’s dissent, elevating the 
principle which requires appellants 
to prepare the record above the 
principle which requires competent 
and substantial evidence to be 
present in support of the judge’s 
order. (JIC orders are, of course, 
presumptively correct for appellate 
purposes, and this may have been 
the key to resolution of the 
problem. ) 

Interestingly, the Commission 
affirmed that order which 
construed a letter from claimant's 
counsel to the employer/insurance 
carrier to be a “petition for 
modification” even though it was 
called a “claim for additional” 
benefits. This conflicts with the 
Commission’s ruling in Willage- 
Sunniland v. Willage, IRC Order 2- 
3209 (1977) wherein it was held that 
a pleading designated a claim 
cannot be transmogrified by a 
judge of industrial claims into a 
“petition for modification,” (which 
was held to be an autocratic act, 
according to the IRC, and is 
prohibited). 

In the case of Monteleone v. R & 
L_ Engineering Company, the 
claimant brought to the Florida 
Supreme Court an issue which has 
been raised in other cases: whether 
or not the IRC may enter a 
short-form order which does not 
comment upon the presence or 
absence of competent substantial 
evidence according with logic and 
reason. Analogizing to F.S. Chapter 
120 which requires the agency 
subject to certiorari review to 
accept the findings of the hearing 
officer or to reject same and 
substitute its own findings, or 
modify same — all based upon 
competent evidence in the record 
— the claimant-petitioner argued 
that the IRC could not ignore the 
issue of competent substantial 
evidence inasmuch as same was 
bedrock law in workmen’s 
compensation jurisprudence. The 
Supreme Court denied certiorari on 
September 27, 1977, as it has in 
other such challenges. If Knight v. 
Munday Plastering Company, 227 
So.2d 357 (Fla. 1968) is still good 
law, these Supreme Court opinions 
have precedential value and are 
affirmances on the merits. The IRC 
is, accordingly, relieved of the 
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obligation to pass upon the 
presence or absence of competent 
substantial evidence in the record 
supportive vel non of the JIC’s 
order on appeal. 


In Southern Bell Telephone & 
Telegraph Company v. McCook, 
DLS 4-3223 (August 31, 1977), 
Justice England for the Florida 
Supreme Court (Justice Adkins 
dissenting without opinion), 
reversed the IRC order approving 
the JIC’s award of benefits. Mrs. 
McCook had a congenital 
deformity, the symptoms of which 
were “triggered” when at work she 
sat ona commode, bent over to pick 
up toilet paper, and was pained. 

In an interesting excursion into 
the case law, the Supreme Court 
held that such an injury was not one 
“arising out of” Mrs. McCook’s 
employment inasmuch as it was 
solely ideopathic and was 
manifested for reasons “entirely 
extraneous to her job conditions or 
duties.” No causal connection with 
the employment was found. The 
court noted that it was “careful to 
distinguish between: (a) physical 
damage suffered solely as a result of 
an ideopathic condition and (b) that 
suffered because of the 
combination of an_ ideopathic 
condition and the workplace.” 

The court, however, failed to 
explore the operation of various 
principles such as the cardinal rule 
that the employer takes the 
employee as he finds him; the 
principle that a preexisting 
condition which is aggravated or 
accelerated by an _ on-the-job 
accident forms the basis of an 
award, subject to such apportion- 
ment as might be appropriate, if 
any: (The “personal comfort 
doctrine” which would not 
necessarily bar the claimant from 
benefits, was noted at footnote 2 of 
the opinion.) 

At the very least, McCook seems 
to stand for the proposition that 
merely being on the employer’s 
premises when the _ ideopathic 
condition manifests itself does not 
give rise to a compensable claim 
inasmuch as the injury does not 
“arise out of” the employment. 

Taken further, the decision could 
stand for the proposition that one 
with a preexisting condition who is 
merely turning a bolt at the time of 
the accident and suffers an injury or 
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aggravation of the preexisting 
condition cannot be said to have 
sustained an injury “arising out of” 
the employment unless the medical 
testimony or lay testimony 
accepted by the judge demon- 
strates that the turning of the bolt 
caused —somehow — an injury. 
That “somehow’” is fairly important 
inasmuch as Mrs. McCook’s 
bending incident appears (on the 
face of the Supreme Court order) to 
have been the conditio sine qua non 
of the manifestation of her preexist- 
ing injury. One can turn bolts, or file 
papers, or turn about at home — yet 
this now seems to be the test crafted 
by the court. 

In fine, the McCook decision 
may be a bold departure from 
existing law or a mere restatement 
of “ideopathic” law heretofore 
ruled upon the commission and 
court. See, Southern Convalescent 
Home v. Wilson, IRC Order 2-2294, 
reversed, 285 So.2d 404; IRC Order 
2-2101 and 252 So.2d 798. 

It would appear that the 
extraordinary opinion of the 
Supreme Court of Florida in 
Mahler v. Lauderdale Lakes 
National Bank, 322 So.2d 507 (Fla. 
1975) has borne titanic progeny. 
The court in Mahler held that the 
IRC was in an even better position 
than the trier of facts, the JIC, to 
determine whether the claimant 
had made a work search. Mahler 
elaborated that a claimant must 
seek work within his physical 
capabilities. From that curious, 
novel rule of law, the Commission 
has apparently inferred a larger 


jurisdiction. In Ranger Construc- 
tion Company v. Cameron, IRC 
Order 2-3231 (1977), the 
Commission held that the records 
show that the claimant and _ his 
employment counselor “were 
seeking job opportunities which 
were, for the most part, obviously 
and_ unrealistically beyond his 
physical capabilities. . . .” Citing to 
Gonzalez v. Gonzalez, IRC Order 
2-3063 (1976), the Commission held 
that such a work search “is not 
sufficient to support” an award of 
permanent total disability benefits. 

The Commission has, in prior 
cases, held that the work search 
must not be so premature as to fail 
to foundation a much later award 
by the JIC; that it must not be made 
immediately prior to the award so 
as to appear to be a device to 
engineer an award of PTD; that it 
must not be a search for such heavy 
work as to be unrealistic in terms of 
the physical capability of the 
claimant; that it must be a realistic 
and competitive job market work 
search. 

Apparently, then, the Commis- 
sion is now in “a better position” 
than the trier of fact to determine: 
(1) whether a work search has been 
made; and (2) whether that work 
search is “sufficient” and “realistic.” 


One might reasonably, then, ask: 
what is left for the JIC to 
determine? 

On the apportionment front, the 
Commission has ruled in Roberts v. 
Drake Construction Company, 
IRC Order 2-3030 (1977), that 
where a claimant has a 20 percent 
anatomical impairment, one-half of 
which is preexisting, the judge of 
industrial claims should carve out 
the 10 percent preexisting 
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anatomical impairment and then 
award benefits “based upon a 40% 
disability of the body as a whole.” 
The Commission, thus, having 
berated the comingling of apples 
and oranges, so to speak, declares 
that where a 20 percent anatomical 
impairment yields a 50 percent 
permanent partial disability, the 
JIC should find same and then 
eliminate the 10 percent preexisting 
anatomical impairment to yield a 40 
percent permanent partial 


disability of the body as a whole. 


If this appears to be the excision 
of preexisting apples from 
posteriorly determined oranges, 
then one should look at the earlier 
decision in Kummer v. Broward 
Highland Construction Corpora- 
tion, IRC Order 2-3025 (1976) 
written by Commissioner Thomas 
J. Carroll. In that cause, the 
Commission held that the judge 
must first determine the anatomical 
disability overall, then determine 
the preexisting anatomical 
disability together with normal 
progression, and then apportion the 
latter “out of the award.” Thus far, 
Kummer is consistent with the 
Commission’s last pronouncement. 
However, in Kummer, the opinion 
continued: 


Then, the judge is ready to look at the 
residuals related to this accident and to 
consider other criteria pertinent to wage 
earning loss. . . . 

Using the anatomical rating attributable to 
the second accident and applying pertinent 
wage earning loss criteria, the judge then 
determines the correct disability rating 
attributable to this accident. 


The two opinions, semantic 
difficulties nothwithstanding, are 
obviously in conflict. 


In Roberts the Commission holds 
that the judge should find present 
anatomical impairment and present 
disability, then carve out the 
preexisting anatomical impairment 
lowering the present disability by 
that percentage. 


In Kummer, the Commission 
holds, again, taking account of 
semantic difficulties, that the judge 
should carve out the preexisting 
anatomical impairment from the 
present anatomical impairment and 
thereafter make wage earning 
capacity determinations and a 
disability adjudication. 

A resolution is required. oO 
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Confidential Communications: Developments in 


Florida's Marital Privilege 


By Harry M. Hipler 


Florida recognizes two distinct 
doctrines with regard to marital 
communications. One of these, the 
common law rule of competency 
which precluded either the 
husband or wife from testifying for 
or against the other, has been 
abrogated by statute.! The other 
doctrine is a common law privilege 
to exclude confidential communi- 
cations between husband and wife. 
The general rule is that 
communications made by one 
spouse to the other in confidence 
and during the marital relation are 
protected from disclosure as 
privileged. 

The purpose of this comment is 
to discuss the background and 
policy of the marital privilege, to 
define its scope as delineated by 
Florida courts and the state 
legislature, and to inform the 
practitioner what type of conduct 
may be considered a waiver of 
privileged marital communications. 
Background and Policy 

The marital privilege is based 
upon considerations of public 
policy, which attempt to keep the 
peace and tranquility of the marital 
relation by preserving its 
confidences. In the 1898 Florida 
case of Mercer v. State,? the 
Supreme Court explained the 
rationale for the existence of the 
marital privilege: 

Society has a deeply rooted interest in the 

preservation of the peace of families, and in 
the maintenance of the sacred institution of 
marriage; and its strongest safeguard is to 
preserve with jealous care any violation of 
those hallowed confidences inherent in, and 
inseparable from, the marital status.* 
In Mercer, a letter written by the 
spouse turned up in the custody of a 
third person. The Supreme Court 
excluded the letter on objection of 
the communicating spouse and 
observed: 


... the law places the ban of its prohibition 
upon any breach of the confidence between 
husband and wife, by declaring ll 
confidential communications between them 
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to be incompetent matter for either of them 
to expose as witnesses. 

.... the matter that the law prohibits either 
the husband or wife from testifying to as 
witnesses includes any information obtained 
by either during the marriage, and by reason 
of its existence. It should not be confined to 
mere statements by one to the other, but 
embraces all knowledge upon the part of 
either obtained by reason of the marriage 
relation and which, but for the confidence 
growing out of it would not have been 
known. 

The Florida Supreme Court's 
announcement in Mercer that all 
communications between a 
husband and wife are “incompetent 
matter for either of them to expose 
as witnesses” and that the privilege 
“embraces all knowledge upon the 
part of either obtained by reason of 
the marriage relation,” indicates 
that in 1898 the Supreme Court may 
have considered as privileged 
communications all marital 
expressions intended to be 
confidential, including words, 
signs, and acts.5 However, as will be 
seen from an analysis of later 
Florida case law, the broad 
statement in Mercer was not 
applied to all knowledge learned by 
either by reason of the marriage. 


Verbal Communications 


The Florida Supreme Court in 
Mercer indicated that a letter 
written by a spouse is subject to 
exclusion where it was intended to 
be confidential. The Florida 
Supreme Court has further 
indicated that a conversation 
between a husband and wife may 
be privileged, where it is 
confidentially intended and there 
existed a reasonable expectation of 
privacy. In Proffitt v. State® the 
defendant and his wife resided ina 
two-bedroom mobile home, 
renting the other bedroom to a third 
party. During the early morning 
hours, the tenant overheard a 
conversation between the spouses 
wherein the defendant-husband 
made incriminatory statements to 
his wife about a killing during an 


criminal law 


attempted robbery. The Supreme 
Court indicated that while the 
husband’s communication to his 
wife may have been intended as 
confidential, both persons knew or 
should have known, the 
conversation was subject to being 
overheard by a third party: “.. . the 
privilege[d] character of the 
communications was lost when 
they were speaking in a manner and 
place where they had a reasonable 
chance of being overheard, and 
they knew of that possibility at that 
time.”” 

In the cases of Cox v. State’ and 
Smith v. State,® the wife testified to 
incriminatory statements made to 
her by the defendant-husband after 
a homicide. The Third and First 
Districts held that allowing the 
wife’s testimony into evidence was 
error and constituted an 
impermissible “chilling effect upon 
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the policy underlying the marital 
privilege.”!° 

Proffitt, Cox, and Smith 
announce a two-pronged test to 
determine if a communication 
between spouses is privileged: (1) 
the communication must be 
intended to be kept secret by the 
communicating spouse; and (2) the 
surroundings must reveal that there 
existed a reasonable expectation of 
privacy when the communication 
was made.!! 


Marital Conduct and Crimes 
Against a Spouse 


Although the principles in Mercer 
would seem to be all encompassing, 
the district courts of appeal in 
Florida reasoned that criminal 
conduct by one spouse during the 
other’s presence was per se outside 
the bounds of the marital privilege 
in Florida. The Third District, in 
Gates v. State,'* and the First 
District, in Ross v. State!? and Smith 
v. State,4 each held that the 
testimony of a spouse relative to 
criminal acts by the husband 
against a third party was not 
privileged. However, it was not 
until Kerlin v. State'® that the issue 
of whether Florida courts had 
properly construed the marital 
privilege as excluding criminal 
conduct came to a forefront. In 


Kerlin, the wife testified that the 
defendant-husband loaded a rifle, 
entered the victim’s bedroom, and 
that a shot was heard. The wife 
further testified that her husband 
returned in her presence, reloaded 
the rifle, and again entered the 
victim’s bedroom where another 
shot was heard. As both ran from 
the house, the wife saw bloodstains 
on his face and the victim’s wallet 
and checkbook on the husband’s 
person. The Fourth District’s 
majority per curiam affirmed the 
defendant’s conviction for second 
degree murder with one judge 
dissenting.'® The Florida Supreme 
Court stated the issue and held: 


This case brings before us the application 
of the privilege for communications 
between husband and wife and, more 
particularly, the question of whether this 
privilege extends to observations of criminal 
conduct (actions) of one spouse by the other. 

e e e 


We approve the restricted interpreta- 
tion . . . ., which limits the privilege of 
communications between husband and wife 
to spoken or written statements, signs or 
gestures, a view which has been adopted by 
the courts in this state. 

.... Public policy favors such a restrictive 
construction of the privilege since 
observations of criminal actions is not the 
type of communication contemplated by the 
privilege of confidential communication as 
being in the public interest to preserve a 
well-ordered, civilized society by preserving 
the peace and harmony of a family.” 


By accepting the state’s position 
in Kerlin—that public policy favors 
a restrictive construction of the 
marital privilege—the Supreme 
Court set to rest the issue of whether 


criminal conduct might be 
privileged by answering in the 
negative. 

The Florida Legislature codified 
the marital privilege in Florida as 
part of the new Evidence Code, 
effective July 1, 1978. The statute, 
F. S. §90.504'§, recognizes 
“communications which were 
intended to be made in confidence 
between the spouses,” and goes on 
to note in subsection (3) that there is 
no marital privilege: 

(a) In a proceeding brought by or on 
behalf of one spouse against the other 
spouse. 

(b) Ina criminal proceeding in which one 
spouse is charged with: 

1. A crime committed at any time 
against the person or property of 
the other spouse, or the person or 
property of a child either; or 
A crime committed at any time 
against the person or property of a 
third person, which crime was 
committed in the course of com- 
miting a crime against the person 
or property of the other spouse. 

(c) In a criminal proceeding in which the 
communication is offered in evidence by a 
defendant-spouse who is one of the spouses 
between whom the communication is made. 


The new statute would expressly 
li.ait the privilege to confidential 
communications—which codifies 
the common law view—and is 
limited to expressions intended by 
one spouse to convey a message to 
the other spouse. In addition, 
should questions arise relative to 
construction of the marital privilege 
statute, assuming the new Evidence 
Code becomes law in Florida, the 
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courts should look to the decisional 
law for guidance. 


What Constitutes Waiver 


In Florida, the case law indicates 
that signs, gestures, and verbal 
expressions between a husband and 
wife may be privileged, whereas 
criminal conduct among spouses 
does not fall within the parameters 
of the privilege. Regardless of the 
type of expression between 
spouses, disclosure is permissible 
where the communicating spouse 
waives the privilege. One example 
of a waiver is where a spouse 
testifies to privileged material. In 
Tibado v. Brees,'® the husband 
testified to privileged communi- 
cations with his wife in a deposition. 
The court held that the husband 
waived the privilege and the 
communications lost their privilege 
when he testified without 
objection: 

The privilege existing between husband 
and wife as to their communications is a 
personal privilege. It is clear under the law of 
Florida that a personal privilege may be 
waived and when [the husband] voluntarily 
and without objection testified on deposition 
to the privileged communications they lost 
their confidential character.®° 
Another example of a waiver is 
where a spouse relies upon the 
privilege as a defense. In an 
accountant-client privilege case, 
the Supreme Court of Florida in 
Savino v. Luciano* held that a 
defendant who relied upon an 
accountant’s audit in proof of his 
defense and counterclaim waived 
the accountant-client privilege. In 
commenting upon privileges in 
general the Supreme Court in 
Savino stated: 


When a party himself ceases to treat a 
matter as confidential, it loses its confidential 
character. . . .And when a party has filed a 
claim, based upon a matter ordinarily 
privileged, the proof of which will 
necessarily require that the privileged matter 
be offered in evidence, we think that he has 
waived his right to insist. . . that the matter is 
privileged.** 

Tibado and Savino indicate that 
where a spouse voluntarily and 
without objection discloses 
confidential communications or 
relies such_ confidential 
communications as a defense, the 
communications lose their 
confidential character and are 
subject to disclosure. 

A third example of a waiver is 
where one spouse brings an action 
against the other, which may 
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preclude either spouse from 
claiming the privilege. One 
example of such a waiver includes 
proceedings under the Uniform 
Reciprocal Enforcement of 
Support Law, F.S. §88.261, which 
notes that the marital privilege is 
not applicable to such actions.” 
Another example is where 
testimony by one spouse against the 
other is used in a_ criminal 
prosecution by the victim-spouse. 
In Whitfield v. State,*4 the Florida 
Supreme Court indicated that in a 
criminal prosecution for adultery 
the complaining spouse may testify 
as to the existence of the marital 
relation. In Wyatt wv. United 
States,=> the defendant-husband 
was charged with a violation of the 
Mann Act. The Supreme Court of 
the United States held the 
defendant’s wife could be 
compelled to testify against the 
husband because she was a victim 
of the criminal act: “. ..the common 
law has long recognized an 
exception in the case of certain 
kinds of offenses committed by the 
party against his spouse.”?6 

According to Whitfield and 
Wyatt, there is no marital privilege 
in a criminal proceeding where the 
defendant’s spouse is the victim of 
the offense. Were the rule, 
otherwise, a spouse would be 
exposed to personal injury without 
a remedy. 

Finally, failure to object to 
marital expressions would be 
considered a waiver of the 
privilege. In Kerlin, a vague 
stipulation was filed before 
defendant-husband’s retrial, which 
indicated that the defense made a 
motion in limine objecting “to the 
possibility of testimony being 
illicited by the state attorney from... 
the wife of the [husband], as to 
matters protected as privileged 
communications between husband 
and wife.”2’ Besides the stipulation 
before trial, defense counsel upon 
retrial failed to object to the 
testimony of the husband’s 
conduct. The Supreme Court 
stated: 


The trial judge has no duty to exclude 
confidential communications in the absence 
of timely objection thereto....By not 
objecting to the line of questioning relating 
to the conduct of [defendant], were such 
conduct contemplated by the privilege, 
[defendant] effectively waived the 
privilege.*8 


Kerlin indicates that since the 


marital privilege is a personal one, 
it may be waived by failure to 
object. However, the mere fact that 
a spouse testifies in his own behalf 
without revealing the substance of 
the confidential communication, or 
a material portion, is not a waiver of 
the privilege: 

The state posits that the trial court was 
correct in ruling that, once [defendant] 
testified, he waived the husband-wife 
privilege as to confidential communications. 

We cannot agree with this broad general 
assertion by the state....the fact that the 
defendant testifies in his own behalf without 
revealing the contents of the confidential 
revelation to his or her spouse does not 
constitute a waiver.?® 


In a psychiatrist-patient privilege 
case, Critchlow v. Critchlow,® the 
wife filed a petition for dissolution 
of the marriage, and part of the 
relief prayed for was custody of the 
child. After the wife was 
subsequently committed to a 
hospital for mental treatment, the 
husband filed a counterclaim 
seeking custody of the child. 
Pursuant to a stipulation by 
respective counsel, depositions of 
the wife’s treating physicians were 
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taken and her hospital records were 
obtained. The trial court ultimately 
entered a protective order 
precluding the husband from 
deposing the wife’s treating 
physicians. The Third District 
reversed the entry of the protective 
order, and held that the wife 
waived her right to assert the 
psychiatrist-patient privilege where 
no objection was made to the order 
authorizing depositions. In 


addition, the court indicated that 
where the wife alleged in her 
dissolution petition that she was fit 
to have custody of the children, she 
could not assert the psychiatrist- 
patient privilege: 


[Wife] made no objection to the order 
authorizing the depositions of [the doctors] 
and even stipulated to the order authorizing 
the deposition. . . .we find that [wife] waived 
any privilege with respect to the testimony 
of her treating physicians. 

e e o 

. ..in a dissolution of marriage proceeding 
where the issue of child custody is presented, 
it is incumbent upon the chancellor to 
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evaluate. . .the mental health of each of the 
parents in making a final custody 
determination which is in accord with the 
best interest of the minor child or 
children....In light of [wife’s] voluntary 
commitment for treatment of her mental 
condition,. . .the patient-psychiatrist 
privilege cannot be invoked under the facts 
in this child custody case.*! 


In sum, this comment has dealt 
with a discussion of the law on the 
marital privilege in Florida. In 
recognizing a _ restrictive 
construction of the privilege, 
Florida has approved a qualified 
marital privilege, not an absolute 
one, and has indicated its belief that 
the privilege may be desirable to a 
reasonable extent without 
hindering the administration of 
justice. Where the marital privilege 
may be asserted, disclosure is 
permissible where the communi- 
cating spouse fails to object, or 
reveals a material portion of the 
communication to a third party. 0 
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v. Williams, 30 So. 2d 284 (Fla. 1947), 
Alexander v. United States, 138 U.S. 353 
(1891), and the courts may read such a 
requirement into the law on marital 
privilege. 

In Kerlin v. State, ___So2d_____ (Fla. 4th 
D.C.A. 1976), affirmed Case No. 50,211 
(Fla., June. 30, 1977), the Supreme Court 
cited with approval Kneale v. Williams, 
which held that communications between a 
lawyer and client as to a_ transaction 
constituting a fraud retained no privilege. 
On the other hand, the First District in Smith 
v. State, 344 So.2d at 919 supra note 9 refused 
“to engraft such an exception upon the 
marital privilege, again because of the harm 
it would inflict upon the strong policy 
underlying the privilege.” However, the 
Smith case was decided several months 
before Kerlin, therefore, the intimation in 
Kerlin, that communications made _ in 
furtherance of a crime or fraud retain no 
privilege, whereas communications relative 
to a past crime or fraud are protected from 
disclosure, might be controlling. 
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13 202 So.2d 582 (Fla. lst D.C.A. 1967). 

14 344 So.2d 915 (Fla. Ist D.C.A. 1977). 
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167d. In his dissenting opinion, Chief 
Judge Walden of the Fourth District 
persuasively argued that Mercer was 
authority for the proposition that the marital 
privilege in Florida applied to verbal 
expressions and acts: 


The trial court admitted the wife's 
testimony as to these events and in so doing 
construed the marital privilege as applying 
solely and only to communications—not to 
the defendant's acts. 
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I would hold that acts are encompassed 
within the marital communication privilege. 
The better rule and weight of authority is 
that the privilege of confidential 
communications between spouses includes 
acts as well as merely verbal 
communications. 


Mercer v. State, ... is clear and controlling 
authority for the proposition that Florida 
embraces the majority view. It would not 
restrict the confidentiality rule to mere 
statements by one spouse to the other. 
Mercer stands for the proposition that the 
law prohibits a spouse from testifying as to 
any information and all knowledge gained 
from the other during and by reason of the 
existence of the marriage relation. This, of 
course, would include acts. 
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By Sydney S. Traum 


The Tax Reform Act of 1976, 
which was signed into law last 
October, was the largest change in 
the Internal Revenue Code since 
the Tax Reform Act of 1969.! 
Included in the revised provisions 
were several affecting Subchapter 
S corporations. 


This article will assume a basic 
knowledge on the part of the reader 
of the provisions of Subchapter S of 
the Internal Revenue Code.? 
Accordingly, it will deal only with 
those areas which were changed by 
the 1976 legislation. 


Number of Eligible Shareholders 


Prior to the new legislation, the 
number of eligible shareholders 
was limited to 10. The announced 
purpose for this limitation was 
administrative convenience. Many 
proposals have been advanced to 
increase the number of eligible 
shareholders, including one made 
by the Tax Section of the American 
Bar Association to increase the 
permitted number to 30. 

In response to these requests, 
Congress increased the number 
from 10 to 15, but only in certain 
circumstances. 

Section 1371(e) has been added 
to the Code. Under the new law, a 
corporation which has been a 
Subchapter S corporation for a 
period of five consecutive taxable 
years may have up to 15 
shareholders. The Senate 
committee report ‘ indicates that 
the amendment is also intended to 
permit the increased number of 
shareholders at any time in the 
corporation’s history after it has 
satisfied the five-year Subchapter S 
election requirement. Thus, even if 
the election is terminated or 
revoked and the _ corporation 
subsequently makes a new 
Subchapter S election, the number 
of permitted shareholders will 
remain at 15 for that corporation. 
The purpose of this, as pointed out 
in the committee report, is to 
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prevent a potential problem where 
a Subchapter S corporation 
becomes a regular corporation after 
it has satisfied the five-year rule and 
the number of shareholders has 
increased above the permitted 
number. 

A second portion of Subsection 
(e) permits the number of 
shareholders to increase up to 15, 
even during the first 5 years of the 
corporation’s Subchapter S 
election, if the increase is caused 
solely by inheritance. Thus, if a 
shareholder dies and _ his 
Subchapter S stock is inherited by 
several beneficiaries, the 
beneficiaries may increase the 
permissible number of | share- 
holders above 10, but not in excess 
of 15. 

Once the number of shareholders 
has been increased by inheritance 
over the earlier limit of 10 (but not 
in excess of 15), this becomes the 
new number of permissible 
shareholders even though the five- 
year requirement referred to above 
has not been met. The Senate 
Finance Committee points out that 
this is necessary in order not to 
restrict the transferability of shares 
by the inheriting shareholders 
during the first five-year period. 
Thus, the inheriting shareholders 
may sell or otherwise transfer their 
shares even during the first five- 
year period to noninheriting 
shareholders without violating the 
number of shareholders require- 
ment. The Finance Committee 
report gives the term “inheritance” 
a broad definition to include the 
passing of property by legacy, 
devise, or intestate succession. 

Another change made by the 
legislation adds two additional 
subsections to Code Sec. 1371(c) 
relating to stock owned by husband 
and wife. Under this section before 
it was amended, a husband and 
wife who both owned shares in a 
Subchapter S corporation, either as 
community property or jointly (as 
joint tenants, tenants by the 


notes 


entirety, or tenants in common) 
were counted as one shareholder 
for the number of shareholders 
requirement. This was true even if 
one of them also owned shares in his 
or her own name. However, it has 
been held that if both spouses own 
shares individually, in addition to 
holding some in joint ownership, 
that they will be treated as two 
shareholders.® 

The new legislation continues the 
treatment of husband and wife as 
one shareholder, even after the 
death of one or both of them. Thus, 
the estate of a deceased spouse is 
placed in the same position as that 
person prior to death, but only for 
the limited purpose of computing 
the number of eligible sharehold- 
ers. 


Types of Permitted Shareholders 


The class of permitted 
shareholders has been expanded.® 
Prior to the new legislation, only 
individuals and decedents’ estates 
were permitted to be shareholders 
of Subchapter S corporations. 

This presented severe limitations 
for Subchapter S_ corporations’ 
shareholders in connection with 
their estate planning. Since trusts 
are a part of most sophisticated 
estate tax planning, the tax advisors 
of Subchapter S shareholders were 
severely handicapped in planning 
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for the disposition of Subchapter S 
stock.? 

Under prior law, voting trusts 
and even grantor trusts treated as 
entirely owned by the grantor were 
excluded from the permitted 
classification of Subchapter S 
corporation shareholders. 

The Internal Revenue Service 
position expressed in regulations® 
was that voting trusts were to be 
treated the same as other trusts and 
were thus disqualified from 
becoming shareholders of 
Subchapter S corporations. Several 
court decisions have cast serious 
doubts as to the validity of that 
position.® 

The same regulation"® also states 
that a grantor trust is not permitted 
to be a shareholder in a Subchapter 
S corporation. This is true even 
though, for all other income tax 
purposes, the grantor is treated as 
the owner of the trust. However, 
this regulation has been upheld in 
the only case which challenged it.!! 

A similar problem arose for those 
estate plans which used 
testamentary trusts. In such plans 
typically, testamentary trusts are 
used in order to permit assets to be 
held for the use of the surviving 
spouse with appropriate 
restrictions so that the assets are not 
includable in the taxable estate of 
the surviving spouse.'? Under prior 
law, this created problems for 
Subchapter S corporations. 
Although the estate was permitted 
to be a shareholder, upon 
distribution of the Subchapter S 
corporation stock from the estate to 
the testamentary trust, the election 
automatically terminated.’ The 
new legislation solves the foregoing 
three problems with the sweep of a 
pen. Under the new legislation, the 
class of permitted shareholders has 


been increased.'* It now includes 
grantor trusts which are treated as 
entirely owned by the grantor 
under the rules of Code Sec. 671 
through 677. Similarly, it now 
includes voting trusts.'® It also 
includes, for a limited 60-day 
period, trusts receiving Subchapter 
S corporation’s stock under the 
terms of a will.!” 

The new law is only a temporary 
aid. It allows a decedent's estate to 
distribute the share of a Subchapter 
S corporation to a trust, according 
to the terms of a will, and gives the 
trust a 60-day period in which to 
dispose of the stock to a permitted 
shareholder. If the stock is not 
transferred from the trust within 60 
days, the trust becomes a 
prohibited shareholder and the 
Subchapter S election will 
automatically be terminated. 

The wording of the statute is 
unfortunate in that it refers only to 
stock transferred to a trust 
“pursuant to the terms of a Will.” 
Thus, while the intent seems to be to 
permit greater flexibility in estate 
planning, it falls short because of 
the particular wording used. 

Many sophisticated estate plans 
make use of a revocable inter vivos 
trust. During the life of the grantor, 
such a trust is usually treated as a 
grantor trust and so would be a 
permissible shareholder under the 
new legislation.'* However, upon 
the death of the creator of the trust, 
the trust becomes irrevocable and 
no longer a grantor trust. Since a 
literal reading of the statute gives 
the 60-day grace period only to a 
trust which receives Subchapter S 
stock under a will, it does not apply 
to this particular situation. The use 
of a revocable inter vivos trust, 
which appears to be condoned by 
the new legislation, is seriously 
hampered because of the 
possibilities that the election will be 
terminated automatically upon the 
death of the creator of the trust and 
its immediate transformation from 
a permitted trust into a prohibited 
type of trust, without the 60-day 
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grace period. Hopefully, 
immediate legislation to correct this 
imbalance will be enacted.'® 


Consent of New Shareholders 


Under the prior law, when a new 
shareholder acquired stock of a 
Subchapter S corporation, he had 
30 days in which to consent to the 
Subchapter S election.” If he failed 
to consent, even through 
inadvertence, the Subchapter S 
election was automatically 
terminated as of the beginning of 
the corporation’s fiscal year in 
which the individual acquired his 
stock. The personal representative 
of a decedent’s estate was given an 
additional time period, so that he 
had 30 days from the date of his 
appointment by the court but not 
later than 30 days following the 
close of the corporation’s taxable 
year in which the decedent died. 

Because a new shareholder was 
not always familiar with the 
requirements of Subchapter S, or 
because the tax advisors of a 
Subchapter S corporation were not 
always aware of changes in 
stockholdings, Subchapter S 
elections were sometimes 
inadvertently terminated. The 
commissioner has authority to grant 
extensions of time for the consents 
(although no such authority exists 
for the filing of the election itself), 
but he was not always willing to 
grant it. In fact, sometimes only 
court litigation allowed an 
extension of time for filing the 
consent.?! 

In order to avoid such problems, 
Sec. 1372(e) has been amended to 
provide that the Subchapter S 
election will be terminated after 
stock is acquired by a new 
shareholder only if such 
shareholder affirmatively refuses to 
consent to the election within 60 
days after he becomes a 
shareholder. With respect to a 
decedent’s estate, the 60-day period 
begins on the earlier of the date on 
which the personal representative 
qualified or the last day of the 
corporation’s taxable year in which 
the decedent died. This type of 
termination is also retroactive to the 
beginning of the corporation’s 
taxable year in which the new 
individual or estate became a 
shareholder. The statute calls for 
the Treasury Department to 
prescribe regulations as to the 
manner in which the affirmative 
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refusal to consent should be 


exercised.22 


Computation of Earnings and 
Profits of Previously Taxed 
Income 


Under the rules governing 
distributions to shareholders from 
Subchapter S corporations, it is 
necessary to distribute all of the 
current earnings and profits before 
a distribution can be considered to 
be made out of previously taxed 
income.” Since distributions of 
previously taxed income are tax 
free while distributions of current 
earnings and profits are taxable, the 
difference is of vital significance. A 
Subchapter S corporation could 
have additional current earnings 
and profits in a given year, over and 
above its taxable income, in a case 
where it has nontaxable income. 
Examples of such _ nontaxable 
income are municipal bond interest 
income and life insurance proceeds. 

Another area of difference arose 
by the addition of Code Sec. 
312(m) in 1969.2 That section 
provided that for the purposes of 
computing a corporation’s current 
earnings and profits, accelerated 
depreciation in excess of straight 
line depreciation would not be 
permitted as a deduction. As a 
result, this became another area in 
which current earnings and profits 
of a Subchapter S corporation 
could exceed its taxable income. As 
indicated above, the distribution of 
such current earnings and profits is 
fully taxable. And, such a 
distribution must be made before a 
distribution can be considered to 
have been made out of previously 
taxed income.”6 

This is how it works. The 
taxpayer who does not cause a 
distribution of his Subchapter S 
corporation’s current income each 
year pays tax on the undistributed 
taxable inceme as it is earned. But in 
subsequent years, he cannot receive 
distributions of this previously 
taxed income until after he has 
received distributions of both 
taxable income and any additional 
current earnings and profits which 
exceed the taxable income of the 
distribution year. 

The Senate Finance Committee 
report?’ gives this illustration. 
Assume that a Subchapter S 
corporation has $100 of taxable 
income, $20 of additional current 
earnings and profits in excess of 
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taxable income representing the 
accelerated portion of depreciation 
which is not taken into account for 
purposes of computing current 
earnings and profits as a result of 
Sec. 312(m),28 and $10 of 
undistributed taxable income 
previously taxed to the share- 
holders in a prior year. If such a 
corporation distributed $120 to its 
shareholders, under the old law, the 
result would be that the entire 
amount of $120 would be taxabie 
income to the shareholder. This 
would consist of the $100 of taxable 
income plus the $20 of additional 
earnings and profits in excess of 
taxable income. None of the 
distribution would consist of 
previously taxed income. 

The new law changes this result. 
New Subsection (d) of Code Sec. 
1377 provides that for purposes of 
determining whether a distribution 
of a Subchapter S corporation 
constitutes a distribution of 
previously taxed income, the 
current earnings and profits of the 
corporation shall be computed 
without regard to Code Sec. 
312(k).2® Thus, Sec. 312(k) is 
disregarded only for the purposes 
of making that computation with 
respect to the distribution of the 
Subchapter S corporation. 

Using the example previously 
stated, the result is different under 
the new law. Now, for the limited 
purpose of computing current 
earnings and profits in the 
determination of whether 
previously taxed income has been 
distributed, Sec 312(k) does not 
apply. Thus, for this limited 
purpose, current earnings and 
profits will be considered to be $100 
(the same as the taxable income); 
there will be no excess of current 


earnings and profits over taxable 


income. Accordingly, the $120 
distributed will consist of the 
following: 
A. $100 of current taxable 
income; 
B. $10 of previously taxed 


income; 

C. $10 of additional current 
earnings and profits. 
Therefore, the shareholder would 
pay tax on only $110 and would 
receive $10 tax free because of the 
distribution of previously taxed 
income. It is most important to 
remember that the disregarding of 
Code Sec. 312(k) is solely for the 
purpose of computing the amount 
distributable as previously taxed 
income. Thus, once the previously 
taxed income is distributed, the 
excess depreciation is considered 
additional current earnings and 
profits for all other purposes. That 
is why the tax result of the above 
example under the new law would 
be the same even if the corporation 
had a deficit in accumulated 
earnings and profits. 


Other Changes 


The previous sections of this 
article dealt with the changes made 
directly to Subchapter S of the 
Internal Revenue Code. There are 
changes in other areas of the tax law 
which do affect Subchapter S 
corporations. 

These changes include the new 
carryover basis rules for inherited 
property.*° This change makes it 
even more important for the 
shareholders of Subchapter S 
corporations to keep track of their 
changing basis in their stock. No 
changes have been made to the 
existing rules which require the 
basis of Subchapter S corporation 
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stock to be increased for corporate 
undistributed taxable income taxed 
to the shareholders and reduced by 
the passthrough of corporate net 
operating losses and by 
distributions of previously taxed 
income. 

There are several other sections 
involving Subchapter S_ corpora- 
tions. These sections are listed 
below: 

Code § Topic 

280A Deductions for business use of a 

home, rental of vacation homes. 


189 Amortization of real estate 
construction interest and taxes. 


465 Deductions limited to amount at 
risk for certain activities. 


1264 Recapture of intangible drilling 
and development costs on 
disposition of oil or gas property. 

464 Farming syndicates and 

278  corporations- 

447 _ limitations not applicable to 
Subchapter S corporations. 


280 Amortization of production costs 
for films, books, records, etc. 
56(i) Minimum tax on taxapreference 
items- treatment of Subchapter S 


corporations as individuals except 
for Code §56(d) (2) relating to 
capital gains tax. 


Basically these sections, except as 
indicated above, treat the 
Subchapter S corporations in the 
same manner as_ individuals. 
Discussion of them is beyond the 
scope of this article. 


The purpose of this article has 
been to summarize the changes 
made in the tax law by the Tax 
Reform Act of 1976 as they affect 
Subchapter S corporations. 
Hopefully, additional changes 
would be made in the future to 
correct inequities and omissions 
and to permit the Subchapter to do 
the job for which it was created. 
That job, as stated in the 1958 
Congressional Committee Reports, 
is to take the decision as to choice of 
form of doing business out of the 
tax arena and place it into the 
business decision arena. Because of 
the complexity of the Subchapter S 
provisions, this purpose has not 
been completely fulfilled. 
However, the Subchapter does 


provide additional opportunities 
for income tax planning. o 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want-ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
practice Bar Exam grading and analysis. Optional features 
include individual cassette lectures and a 4-day live lecture 
re-review just prior to the Exam at the site of each Exam. 
CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


Orwrite tous at our National Bar Review 
headquarters as follows: 


FLORIDA NORD BAR REVIEW COURSE 
29201 Telegraph Rd.,Suite622 
Southfield, Michigan 48034 
I "LORIDA LARGEST AND MOST SUCCESSFUL 


706 


FOOTNOTES 


— Law 94-455 enacted October 4, 
1976. 

2 Internal Revenue Code Sections 1371 
through 1379. All citations are to the Internal 
Revenue Code of 1954, as amended. 

3 1.R.C. §1371. 

4 Senate Finance Committee Report N. 
94-938. 

5 Hicks Nurseries, Inc., 517 F.2d 437 (2nd 
Cir. 1975) reversing 62 TC 138 (1974). 

6 I.R.C. §1371(a) (2) and (f) as amended by 
the Tax Reform Act of 1976. 

7 SCHREIBER, GOLDEN AND TRAUM, 
SUBCHAPTER S-PLANNING & OPERATION, at 
Para.911. 

§ Regs. §1.1371-1(e) 

® Catalina Homes, Inc., TC Memo 1964- 
255; A & N Furniture & Appliance Co. et.al 
v. United States, 271 F. Supp. 40 (D. Ct. 
Ohio, 1967); and Lafayette Distributors Inc. 
v. United States, (W.D. La., 1975). 

10 Regs. $1.1371-1(e) 

1 W&W Fertilizer Co. v United States, 
527 F. 2d 621 (Ct. Cl. 1975). 

12 By limiting the authority of the 
surviving spouse over such a trust, it can be 
used for support, etc. and still be excludable 
from the survivors taxable estate. This often 
results in considerable estate tax savings on 
the death of the second spouse. 

13 .R.C. §1371(a)(2) prior to amendment 
by the Tax Reform Act of 1976 

4 T.R.C. §1371(a)(2) and (f) as amended 
by the Tax Reform Act of 1976. 

15 T.R.C. $1371(f)(1) as amended by the 
Tax Reform Act of 1976. 

16 T.R.C. §1371 (f)(2) as amended by the 
Tax Reform Act of 1976 

17T.R.C. §$1371(f)(3) as amended by the 
Tax Reform Act of 1976. 

18 T.R.C. §1371(f)(1) as amended by the 
Tax Reform Act of 1976. 

19 Section 2(u) of H.R. 6715, the Technical 
Corrections Bill of 1977, would remedy this 
defect. This bill was passed by the House on 
October 17, 1977, and has been referred to 
the Senate Finance Committee. 

2 ].R.C. §1372(e) prior to amendment by 
the Tax Reform Act of 1976. 

21H. C. Kean, 469 F. 2d 1183 (9th Cir. 
1972), required the government to permit an 
extension where there was reasonable cause 
for the failure to file a timely consent and the 
government’s interest was not jeopardized. 

22 As of this writing, no such regulations 
have been proposed. However, for a 
proposed Form of Refusal to Consent, see 
SCHREIBER, GOLDEN AND TRAUM, SUBCHAPTER 
S-PLANNING & OPERATION, at §108. 

83 Regs. §1.1375-4. 

* Regs. §1.312-6(b). 

*5 1969 Tax Reform Act. As part of the 
1976 Tax Reform Act, this was renumbered 
as §312(k). 

Regs. §1.1375-4. 

*7 Senate Finance Committee Report N. 
94-938. 

% As part of the 1976 Tax Reform Act, 
I.R.C. §312(m) was renumbered to I.R.C. 


= R. C. §§1014(d) and 1023. 
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ATTEN DA BAR EXAM 


How Free is Free? A Re-examination of Free 


Speech in Union Election Campaigns 


By John-Edward Aliey 


For 15 years the National Labor 
Relations Board set aside employee 
selection or rejection of unions in 
representation elections based 
upon the Hollywood Ceramics 
doctrine.! The Board has, however, 
recently overturned its Hollywood 
Ceramics doctrine in Shopping 
Kart Food Market, Inc.2 This article 
analyzes the importance of this 
“change.” 


Principle of Hollywood Ceramics 


In Hollywood Ceramics, the 

NLRB “restated” its rules on pre- 
election misrepresentation: 
We believe that an election should be set 
aside only where there has been a 
misrepresentation or other similar campaign 
trickery, which involves a_ substantial 
departure from the truth, at a time which 
prevents the other party or parties from 
making an effective reply, so that the 
misrepresentation, whether deliberate or 
not, may reasonably be expected to have a 
significant impact on the election.’ 


The union distributed a handbill 
to eligible voters of Hollywood 
Ceramics on the afternoon of the 
election. The handbill contained a 
table which purported to compare 
wage rates of various job 
classifications at the plant with 
“other union ceramic plants.” In the 
handbill, the described hourly rates 
for the employer’s plant did not 
take into account an_ existing 
incentive payment plan, while the 
specified hourly rates at the “other 
union ceramic plants” did include at 
least a 30 percent incentive 
payment. The Board opined that 
ballots cast upon the basis of a 
material misrepresentation would 
not reflect the employees’ true 
desires. The Board determined that 
the handbill in question (1) 
concerned wage rates, a matter of 
utmost concern to employees; 
(2) its distribution was timed so as 
to prevent reply; and 
(3) it misrepresented the facts in a 
substantial fashion; therefore, the 
misrepresentation could have 
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affected the election results and the 
election was set aside. 

The Hollywood Ceramics rule 
has been difficult to apply and 
frequently criticized. In an attempt 
to remedy this problem the Board 
by a 3-2 vote expressly overruled 
Hollywood Ceramics in its 
Shopping Kart decision. 


Analysis of Shopping Kart 


In Shopping Kart the Board 
restricted the situation in which a 
misrepresentation will result in 
invalidating an election. 

The circumstances in Shopping 
Kart reveal that on the day before 
the election, a union official told the 
employees that the employer had 
made profits of $500,000 during the 
past year. He did not tell them how 
he had arrived at that figure. In fact, 
the employer’s profits were 
$50,000. The employer filed 
election objections following the 
union’s victory. 

Although in unanimous 
agreement that the statement did 
not warrant a second election, the 
Board split 3-2 in overruling 
Hollywood Ceramics. In the lead 
opinion, members Penello and 
Walther viewed the Hollywood 
Ceramics rule as resulting in an 
overly extensi:s analysis of 
campaign propaganda, 
restriction of free speech, a 
variance in application between the 
Board and the courts, an increase in 
litigation, and a decrease in the 
finality of the election results. They 
felt that abandonment of 
Hollywood Ceramics would 
greatly alleviate these problems. 
Fundamentally, Penello and 
Walther pointed out that their 
disapproval of the Hollywood 
Ceramics rule was based upon their 
unwillingness to accept the 
“completely unverified assump- 
tion” that misleading campaign 
propaganda will interfere with 
employees’ freedom of choice. This 


viewpoint was based in part on the 
basis of their evaluation of a study 
conducted by professors Getman 
and Goldberg, which concluded 
that most employees were not 
unsophisticated about labor 
relations, that employees are 
generally not attentive to the 
campaign, and that their vote is not 
likely to be influenced by campaign 
assertions.‘ 

The authors recommended that 
the Board overrule Hollywood 
Ceramics and refuse to set aside 
elections in which the winner is 
alleged to have misrepresented 
matters of law or fact. 

Chairman Murphy concurred 
“reluctantly,” explaining that she 
agreed with the basic principles of 
Hollywood Ceramics but that the 
original ruling had been expanded 
and misapplied to the point that it 
no longer represented the original 
intent of the Board. Murphy 
indicated that she disagreed with 
Penello and Walther only in that she 
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would set aside elections where a 
party makes an “egregious mistake 
of fact,” but that she would find 
such a mistake constituted election 
interference “only in the most 
extreme circumstances.” 

Dissenting at length, members 
Fanning and Jenkins, who remain 
as Board members while member 
Walther has resigned from the 
Board, viewed the Board’s past 
expression of its intention to protect 
employees in Hollywood Ceramics 
and that decision’s underlying 
rationale equally valid today. 

Citing statistics from the Board’s 
general counsel, the dissent noted 
that the Board hears some 300 to 400 
misrepresentation cases annually, 
which Fanning and Jenkins, 
regarded as an “excellent 
investment” in maintaining the 
Board’s election standards. The 
dissent also took issue with the lead 
opinion’s contention that the 
Hollywood Ceramics rule 
encourages the routine filing of 
objections and _ frustrates free 
choice. Rather, the dissent stated, 
the rule encourages participation in 
elections since voters oftentimes 
may refrain from voting if they are 
reluctant or unable to rely on the 
representations made to them. 

Fanning and Jenkins further 
argued that the variance in the 
results reached by the Board and 
the courts in Hollywood Ceramics 
cases does not indicate judicial 
disenchantment with the rule, but 
only disagreement as to how strictly 
it should be applied. 


In addition, Jenkins attacked the 
lead opinion for relying 
“extensively, indeed perhaps 
solely” on a study whose authors 
used “nonprobative factual data 
and nonsequitur logic.” 

The author is compelled to agree 
with the dissenters’ logic. First, the 
compilation of relevant data and 
inferences drawn therefrom set 
forth in the “empirical” study leaves 
much to be desired. Secondly, the 
lead opinion’s abandonment of a 
legal analysis and its heavy reliance 
upon what amounts to little more 
than an attitude survey leaves it ona 
very precarious foundation. In the 
face of judicial support for the 
concept that misrepresentations do 
affect election results, the 
application of this “logic” by the 
courts is doubtful. Furthermore, 
given the Board’s heavy caseload, 
one must wonder if Shopping Kart 
is not simply an experimental 
decision based upon administrative 
considerations which will be 
abandoned if there appears to be a 
failure to effectuate the policies 
underlying the NLRA. If this were 
to happen, it certainly would not be 
the only time this has occurred.5 


Speaking at New York 
University’s 30th National 
Conference on Labor, former 
Board member Walther character- 
ized the Shopping Kart decision as 
one of the most prounion rulings the 
Board had issued. Insisting that 
Hollywood Ceramics was an 
important tool for the recalcitrant 
employer to avoid bargaining, he 
cited statistics showing that in 1976, 
employers filed some 223 
objections based on _ allegedly 
misleading statements, but that 
only 84 cases involved union 
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challenges to employer statements. 
There is no doubt that 
abandonment of Hollywood 
Ceramics would cut down the 
Board’s caseload and give the 
Board more time to handle other 
matters. However, Walther 
expressed some doubt as to the 
acceptability of the decision when, 
in response to a question 
concerning whether Shopping Kart 
would likely be reversed when a 
new NLRB member takes his place, 
he replied that efforts would be 
made to keep the ruling for a while 
to see how it works. 


Possible Effects of Shopping Kart 


In discussing the possible effects 
of the Shopping Kart decision, it is 
necessary to have an understanding 
of some of the management and 
union misrepresentations which the 
Board has previously ruled invalid 
and which now presumably will be 
legitimate. 

The Board found election 
interference where the employer 
deducted $7.50 from a one-week 
paycheck. The company implied 
that with a union, $7.50 would be 
deducted every week, whereas in 
fact, dues were only $7.50 a month.® 

The use of union organizers’ 
“mug” shots on a “Wanted” poster 
by the company was held to upset 
the election where two of the mug 
shots were of people who had 
nothing to do with the union, and 
the write-ups on the other four were 
misleading.’ 

In another case, an employer told 
its New York employees shortly 
before the election that the union 
had agreed that four employees 
represented by a local of the union 
in Minneapolis would not receive a 
Christmas bonus. The Board held 
that this created a false impression 
that the Minneapolis local gave up a 
valuable benefit of the employees 
without receiving anything in 
return, and was therefore a 
misrepresentation tending to 
unfairly influence the election.’ 

In its pre-Shopping Kart 
decisions, the Board viewed it 
immaterial that a misrepresentation 
may not have been deliberate. It 
was the impact or effect upon the 
employees that concerned the 
Board. Thus, a union letter which 
painted a false picture of an 
employer's treatment of a sick 
employee was held improper. The 
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Board felt that letter could have had 
such an impact upon employees as 
might lead them to believe a union 
was necessary to protect them.® 

These are just a few of the many 
areas of electioneering which may 
be affected by the Board’s decision 
not to look into pre-election 
misrepresentation. Although some 
practitioners may be inclined to let 
their imaginations run wild in 
advising clients concerning the 
legality of election campaign 
schemes in order to take advantage 
of the Shopping Kart decision, it 
would be wise to consider not only 
that member Walther has left the 
Board, but that the courts have not 
yet ruled on the validity of the 
Shopping Kart doctrine. Even if the 
Board continues to adhere to 
Shopping Kart after anew member 
replaces member Walther, it seems 
unlikely that courts will ignore their 
prior precedent and move from 
their present disposition to go 
further than Hollywood Ceramics 
in protecting employees from 
misrepresentations. 

A review of the numerous 
appellate court decisions involving 
the Hollywood Ceramics issue 
illustrates the fact that courts have 
closely scrutinized and_ strictly 
examined pre-election statements 
made by both unions and 
management. For instance, in cases 
involving union misrepresentation 
of employers’ profits, or other 
union employees’ earnings, the 
courts have not been reluctant to 
overrule the Board where the Board 
had considered the evidence 
insufficient to warrant setting aside 
the election. In addition, various 
courts of appeals have consistently 
held that misinformation about 
company profits can be material, 
since the extent to which employees 
share fairly in the results of their 
labor is of great interest to them.!° 
In such cases, the courts have 
denied the Board’s application for 
enforcement of its order requiring 
the employer to engage in 
collective bargaining. 

A recent ruling from a court of 
appeals is illustrative of the type of 
analysis the courts apply in ruling 
on misrepresentations. In J.I. Case 
Co. v. NLRB" a decision 
postdating the Board’s Shopping 
Kart decision, the court rejected an 
NLRB bargaining, order following 
an election victory by the union. 
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Relying on Hollywood Ceramics, 
the court found that the union was 
guilty of misrepresentation of 
material facts on the eve of the 
election under circumstances which 
indicated that a “significant impact 
on the election was very likely.” 

In perhaps the best summary of 
appellate courts’ views of this 
misrepresentation issue, the court 
stated: 

The representations challenged in this case 


go to what is perhaps the most crucial issue 
of any organization effort: whether the 


company is paying the bargaining unit 
employees as much as it would if the 
employees were represented by the union. 
While we make due allowance for some 
degree of “puffing” which any election 
contest engenders, we do not take the same 
view with respect to factual assertions made 
by either party to the contest. Promises are 
often written on the wind, but statements of 
facts are the stuff upon which men and 
women make serious value judgments. In the 
context of an election, rank and file 
employees must largely depend upon the 
company and the union to provide the data 
on which the arguments pro and con are 
based. If either side departs substantially 
from the truth, that side must accept the 


Call Us Toll Free in Florida 
1-800-342-8086 


CORPORATION INFORMATION SERVICES 
Florida’s First Professional Public Records Research Company 


Do you need help fast? Why not call Corporation Information Services toll 
free in Florida 1-800-342-8086. We will file, search or retrieve any available 
public record information and/or document with the various state agencies 
or courts in Tallahassee. We specialize in corporate and uniform 


commercial code transactions. 


INSTACORP - (An instant corporation) - Just one phone call and we will 
check the name availability, reserve the name, prepare the articles of 
incorporation as per attorney instructions, file the charter and return a 
certified copy to you the same day. InstaCorp is offered exclusively to 


members of The Florida Bar. 


Use C.I.S. and we will glide you through the “paperwork,” “worries” and 
“frustrations.” We are sure we Can save your firm time and money, which 
results from costly delays in your firm getting service. 


WHEN YOU NEED HELP, call toll free 1-800-342-8086 to place an order or 
to discuss the use of our services. Our services are not limited. 


CORPORATION INFORMATION SERVICES 


P.O. Box 3994 Telephone 
Tallahassee 32303 904-222-9171 


216 S. Duval St., Ste. 208 
Tallahassee 32301 


LABOR LAW 


consequences if the misrepresentation, 
whether or not intended, could reasonably 
be expected to affect significantly the 
outcome of the election. [Citations omitted] 
[Emphasis supplied]'* 


In light of this analysis it is open to 
serious question whether the 
decisions of the appellate courts 
will be affected by the Board’s 
abandonment of the Hollywood 
Ceramics rule. Given the fact that 
the courts have frequently reversed 
the Board in its application of the 
Hollywood Ceramics rule in order 
to protect employees from 
misrepresentations, it will be 
interesting to see how the circuits 
react to the Board’s further 
departure from their views. It 


seems inevitable, given the courts’ 
already skeptical views of the 
Board’s analysis on these issues, that 
the courts will give little credence to 
the Board’s findings in misrepre- 
sentation cases. 


Conclusion 


The new Board member filling 
member Walther’s position has the 
option of joining members Fanning 
and Jenkins to restore the 
Hollywood Ceramics rule. 
However, the change may not 
occur quickly. Shopping Kart was 
before the Board from June, 1975 
until April, 1977. 


At any rate, it is possible to tind a 
Fanning-Jenkins-Murphy majority 
for the proposition that elections 
should be set aside where a party 
with special knowledge of the facts 
makes an egregious misstatement 
of fact.!8 


It would not be surprising to find 
the Board focusing on the word 
“egregious” in its analysis of future 
cases. But one must question 
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whether this would really be any 
different than the situation 
confronting the Board in 
Hollywood Ceramics. Exactly how 
serious must a misrepresentation be 
in order to be found to be 
“egregious?” To attempt to define 
“egregious” would simply be to 
return to the problems which the 
plurality in Shopping Kart saw in 
Hollywood Ceramics and which 
motivated them to abandon that 
doctrine in the first place. 


Given that the continued 
existence of the Shopping Kart 
decision is subject to speculation, all 
parties in a representation election 
are well advised not to stray too far 
from Hollywood Ceramics and the 
even stricter court standards. If 
faced with a situation where 
reaching an appellate court is a 
distinct possibility, the parties 
should be aware that the appellate 
courts may disregard Shopping 
Kart and that at least one circuit is 
continuing to scrutinize preelection 
misrepresentations under an even 
stricter interpretation of the 
standard applied by the Board 
under Hollywood Ceramics.4 
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(8th Cir. 1977). 

12 Td. at 205. 

13 See Former Chairman Murphy’s 
concurring opinion in Shopping Kart. 
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By William L. Boyd 


The purpose of this article is to 
examine the scope of the Coastal 
Zone Management Act of 1972 as 
amended (CZMA) to determine 
compliance of the Florida Power 
Plant Siting Act with the federal act 
in the event Florida adopts a coastal 
zone Management program under 
its provisions. Basic premise of the 
CZMaA is that existing state and 
local laws and regulations for land 
and water use are inadequate. 
Hopefully, in Florida’s case this 
presumption is incorrect. 

The CZMA does not attempt to 
have the federal government “take 
over” land and water use regulation 
but encourages states to exercise 
more authority in this area of 
coastal zone planning and 
regulation. Although Congress 
recognized that our national 
objective was to attain a greater 
degree of energy self-sufficiency, it 
decided to allow states to be in 
control in meeting this objective, 
and the CZMA only provides a 
regulatory framework and financial 
assistance to accomplish this 
purpose. 

The definitions of “coastal 
energy activity” and “energy 
facilities” clearly place the siting of 
electrical generating power plants 
within the scope of the Act. Energy 
production and the siting of energy 
producing facilities is a major topic 
of national and statewide concern. 

Because of the vast number of 
federal, state and local 
environmental permitting 
regulations, it would not be in the 
public interest to develop an 
additional layer of duplicative 
permitting for energy siting 
facilities in the coastal zone if the 
existing Florida siting law can be 
modified to meet CZMA 
requirements. 

The CZMA requires that state 
management programs developed 
under federal guidelines must 
include nine elements, each with 
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Florida’s Power Plant Siting Act and 
The Coastal Zone Management Act 


minimum requirements set forth in 
federal regulatory guidelines. The 
element for energy facilities (power 
plants) is required by the following 
provision of the Act: 

A planning process for energy facilities likely 
to be located in, or which may significantly 
affect, the coastal zone, including, but not 
limited to, a process for anticipating and 
managing the impacts from such facilities. 
[16 USC 1454(b) (8)] 

For Florida to gain approval of its 
management programs, all nine 
elements must be completed and 
submitted for review and approval 
by August 1, 1978. Federal 
regulations mandate inclusion of 
five elements in the state energy 
facility planning process. These 
five elements are: 


1. An identification of energy 
facilities which are likely to locate 
in, or which may significantly affect 
the coastal zone; 

2. A procedure for assessing the 
suitability of sites for such facilities; 

3. Articulation of state policies 
and other techniques for 
management of energy facilities 
and/or their impacts; 

4. A mechanism for coordina- 
tion and/or cooperative working 
arrangements, as appropriate 
between the state coastal planning 
or management agency and other 
relevant state, federal and local 
agencies involved in energy 
facilities and/or siting, including 
conformity of siting programs, 
where they exist with the coastal 
zone management program; and 

5. An identification of legal and 
other techniques that can be used to 
meet management needs. 

The National Oceanic and 
Atmospheric Administration 
(NOAA), as the responsible federal 
agency, has furnished commentary 
on these elements and suggests 
three approaches the state might 
use. 


1. States may designate or 
reserve specific sites in or near the 


environmental 
law 


coastal zone for particular types of 
energy facilities. 


2. States may develop 
performance standards or other 
regulations that power plants 
would have to meet irrespective of 
their coastal zone location. Under 
this approach, no specific sites 
would be reserved, but neither 
would any be excluded. 

3. States may opt for a 
combination of a performance 
approach with specific exclusions 
of all or particular types of facilities 
in selected coastal zone locations. 
These exclusions or restrictions 
could be based on the anticipated 
adverse environmental impacts in 
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certain locations due to sensitivity 
of particular resources. 


Conflicting Considerations 


As always there will be the 
con.licting considerations of 
resource conservation versus need 
for energy production. This conflict 
is made more acute because power 
plants require large quantities of 
land and cooling water and because 
it is critically important that 
facilities be located near the heavily 
populated coastal zone. NOAA 
suggests a balancing of national! 
interest between resource 
preservation and conservation on 
one hand, and energy needs on the 
other. In striking this balance they 
suggest that consideration must be 
given to national or extra-local 
energy needs, assessment of the 
best mix of various energy sources, 
and conservation techniques for 
reducing demands for energy. 


NOAA further suggests that in 
developing a procedure for 
assessing site suitability, it will be 
important to create a planning 
process that takes adequate account 
of changes in coastal zone resources 
which could be affected by a 
proposed energy facility. These 
would include changes in land, air, 
water, minerals, flora, fauna, noise, 
and objects of historic, cultural, 
archaeological or aesthetic 
significance. However, in addition 
to taking these potential changes 
into account, the planning process 
must equally consider any other 
economic, social or environmental 
indices the state chooses to consider 
as significant effects. 

Consultation and cooperation 
with other state, local and federal 
agencies are strongly encouraged 
by NOAA. These consultations 
should include an assessment of 
need and demand projections and 
allocation of those needs among 
coastal and inland locations. The 
federal regulatory framework does 
recognize that each state’s 
approach may vary depending on 
“the extent and type of energy 
facilities siting procedures already 
in existence.” This gives rise to the 
question whether the existing 
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Florida Power Plant Siting Act 
meets federal criteria, and if not, 
what changes are needed to makeit 
comply. 

Of the eight additional elements 
which must be part of each state 
coastal zone management program, 
some specifically touch on issues 
relating to power plant siting. The 
boundary identification element 
suggests that in determining the 
coastal zone boundary state policy 
relating to siting of power plants 
and other major water dependent 
facilities should be taken into 
account. 


Impact Determination 


In the land and water use 
element, states are required to first 
develop criteria for determining 
impacts and then outline 
permissible land and water uses. 
The criteria include four types of 
impacts, the descriptions of which 
have not usually found their way 
into federal or state environmental 
regulations. These are that each 
impact should be categorized in 
one of the following classes: 
beneficial, benign, tolerable or 
adverse. A sound argument can be 
advanced that an electrical power 
plant can be sited in the coastal zone 
so that the impact would be 
beneficial, benign, or at least 
tolerable. 

One of the eight additional 
elements discusses various means 
by which a state may exert control 
over permissible land and water 
uses. Of interest here is the 
regulatory comment that “it is for 
the states to determine the 
appropriate role of local 
governments in administering its 
coastal zone :program.” This 
statement has significance because 
of the existing state preemption of 
power plant siting in Florida. 


One of the most difficult 
problems facing coastal zone states 
is the requirement that an element 
be included in the state program 
which mandates broad guidelines 
on priorities of uses within 
geographic areas of particular 
concern. The significance of this 
element is revealed by NOAA’s 
comment that one of the purposes 
in providing guidelines regarding 
uses of lowest priority is to guide 
resolution of conflicts when two or 
more uses are competing for the 
same area. Thus, if the siting of 


power plants is assigned a lower 
priority than some other potential 
land use, and if those uses are each 
competing for the same area, the 
conflict will always be resolved in 
favor of the other use. This 
highlights the need for convincing 
those who are developing Florida’s 
CZM program of the critical need 
for siting some power plants in the 
coastal zone area. 

Before examining the Florida 
Power Plant Siting Act to determine 
whether it meets the guidelines of 
the Coastal Zone Management Act 
there is one study on energy facility 
planning worth examining. The 
Urban Land Institute prepared a 
paper in March of 1976, entitled 
“The Economic Benefits of Coastal 
Zone Management, an Overview.” 
Although most of its observations 
on energy facility planning did not 
apply to Florida, because of our 
comprehensive power plant siting 
act, the institute study recognizes 
that electrical power plants are 
important to the economy and have 
a “high dependency on coastal 
locations.” 


Power Plant Siting 


They point out that the present 
system of decision-making on 
power plant siting generally in use 
throughout the country is highly 
“industry” or “development” 
oriented. They suggest that 
government agencies tend to be 
relatively independent of one 
another, of a single purpose, and 
without a great deal of 
coordination, and as a result the 
system generally tends to work 
against the broader public interest. 
The report concludes that coastal 
zone management can be of 
significant benefit to both the 
private energy industry and the 
general public by introducing the 
comprehensive planning and 
management required to balance 
and coordinate the decision- 
making process for energy facility 
development. Impliedly, the 
institute is suggesting that every 
state have a power plant siting act as 
comprehensive as Florida’s. The 
report suggests that under coastal 
zone management planning a 
comprehensive energy facility 
siting regulatory scheme will be 
administered by those who are 
likely to take a more conservative 
approach in assessing energy and 
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energy facility requirements. Or, as 
it states, “CZM agencies are likely 
to take a more conservative view of 
energy facility needs.” Florida’s 
comprehensive system already 
meets the criteria suggested by the 
institute. 

The Urban Land Institute 
indicates the obvious in assessing 
whether energy facilities should be 
located within the coastal zone. It 
says that this can only be 
determined by considering and 
balancing the needs and benefits of 
all potential land and water uses 
against the environmental 
suitability for these uses and 
activities. Finally, it points out that 
the coastal zone management 
process can establish a public 
policy with regard to energy facility 
development that should result in 
clear guidelines and_ increased 
stability for such development. 
This predictability can provide a 
high economic benefit by reducing 
the delay often caused by 
regulatory confusion rather than the 
substance of any application. 

Florida is already one giant step 
ahead of the game. The Florida 
Electrical Power Plant Siting Act 
was written only a few months after 
enactment of the Coastal Zone 
Management Act of 1972. From a 
substantive policy and purpose 
point of view, it’s almost as if the 
Florida Act was written tracking 
the requirements of the Federal 
Act. Although this was not the case, 
the Florida Act presents a 
“coincidence of provisions” of 
which today’s Florida coastal zone 
planners can and should take 
advantage. 


Legislative Intent 


The express intent of the Florida 
Legislature set forth in the Act is 
that while it recognizes the pressing 
need for increased power 
generation facilities, steps should 
be taken to ensure that location and 
operation of electrical power plants 
will produce minimal adverse 
effects on human health, the 
environment, the ecology of the 
land and its wildlife, and the 
ecology of state waters and their 
aquatic life. Both the federal 
regulations and the Florida Act 
specifically call for a balancing 
between resource conservation and 
energy needs. 

As outlined above the energy 
facility planning process of the 
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CZMA calls for the inclusion of five 
elements in a conforming state 
program. The first of these is a 


means by which to have an 
identification of energy facilities 
which are likely to locate in, or 
which may significantly affect the 
coastal zone. Florida’s act provides 
that identification process through 
its requirement for submission of 
the ten-year site plan, F.S. §23.0191. 
Every electric utility in the state 
must submit to the Division of State 
Planning (DSP) a ten-year site plan 
which will estimate its power 
generating needs and the general 
location of its proposed power sites 
over the next decade. The plan is to 
be reviewed and submitted not less 
frequently than every two years. 
The plan receives substantive 
review by the DSP and is declared 
either “suitable” or “unsuitable.” In 
making its review the agency 
develops the specific information 
to comply with the Federal Coastal 
Zone Management Law. The DSP 
reviews the need for power in the 
area to be served, the anticipated 
environmental impact of each 
proposed site, alternatives to the 
proposed plan, the views of other 
appropriate local, state and federal 
agencies including the water 
management district as to the 
availability of water for cooling 
purposes, consistency of the ten- 
year site plan with the state 
comprehensive plan and examines 
state information on energy 
availability and consumption. 


Assessing Site Suitability 


The second federally mandated 
element is that the planning process 
for energy facilities siting must 
include a procedure for assessing 
the suitability of sites for such 
facilities. Florida’s Act complies, 
for in addition to the suitability 
assessment process applied to the 
ten-year site plans, a similar but 
more comprehensive assessment 
methodology is individually 
applied to each proposed site 
submitted for certification. 
Included in this existing state 
process is the requirement that the 
DSP report as to the compatibility 
of the proposed electrical power 
plant with the state comprehensive 
plan and the ten-year site plan. The 
Public Service Commission must 
report as to the present and future 
needs for the electrical generating 
capacity to be supplied by the 


1977 


REALTY 
BLUEBOOK 


Deluxe 
Desk Edition 


THE HARD FACT REFERENCE 
TOOL RECOGNIZED NATIONALLY 
BY PROFESSIONALS 
CONCERNED WITH REAL ESTATE 


THE REALTY BLUEBOOK CONTAINS: ! 


e 31 Essential REAL ESTATE TABLES 
including: 

Depreciation Tables 
Equity Build-up Tables 
Yield Tables 
Balloon Payment Tables 
Remaining Balance Tables 
Present Value Tables 
Compound Interest Tables 
Loan Payment Tables 
Constant Tables 
Federal Income Tax Tables 
and many more 


Somprehensive CHECKLISTS on 
most categories of Real Estate 


© Specific Information on 
FHA, VA and CONVENTIONAL 
FINANCING 


© Over 50 Tested CLAUSES for 
REAL ESTATE CONTRACTS 


© Authentic REFERENCE MATERIAL 
on most TAX PROBLEMS 
affecting Real Estate 


PROFESSIONAL 
PUBLISHING CORP. 
122 Paul Drive, San Rafael, Ca 94903 
Telephone (415) 472-1964 


===) ORDER FORM 


State /Zip 


Check enclosed for 


| 

at $16.00 ea....$ I 
| 


r 
i 
4 
t 
t 
QUANTITY DISCOUNTS AVAILABLE 
& 


| 
| 
i 
i 
| 
A | 
i 
1 
4 
i 
| 
| 
| 
| 
| 
| 
i 
4 
713 


ENVIRONMENTAL LAW 


proposed electrical power plant. 
The Department of Environmental 
Regulation must study at least the 
following eight items: cooling 
system requirements; construction 
and operational safeguards; 
proximity to transportation 
systems; soil and foundation 
conditions; impact on_ suitable 
present and projected water 
supplies for this and other 
competing uses; impact on 
surrounding land uses; accessibility 
to transmission corridors; and 
environmental impacts. This 
suitability assessment process not 
only meets, but it significantly 
exceeds the federal CZMA 
requirements. 

The federal regulations call for an 
articulation of state policies and 
other techniques for the 
management of energy facilities 
and their impacts. It appears that 
F.S. Chapter 403 provides as 
comprehensive a_ pollution 
management program as_ the 
CZMaA might require. In addition to 
this main management tool which 
provides air and water pollution 
control and resource recovery and 
management, other state laws exist 
which provide additional 
management capacity (i.e., F.S. 
Chapter 376, the Pollution Spill 
Prevention and Control Act). 
“Other techniques” for the 
management of energy facilities 
will be found in the federal 
environmental laws and _ local 
ordinances. 

The federal regulations next 
require a mechanism for 
coordination and/or cooperative 
working arrangements, as 
appropriate, between the state 
coastal planning or management 
agency and other relevant state, 
federal and locai agencies involved 
in energy facility planning and/or 
siting. This coordination is truly 
simplified in Florida where the 
same agency will administer coastal 
zone management and power plant 


siting. The Florida power plant 
siting act also, of course, requires 
reports from the Division of State 
Planning and the Public Service 
Commission. The public 
(certification) hearing will allow for 
input from other agencies and the 
general public and will serve as a 
focal point for coordination 
purposes. 


Public Hearing 


The public hearing process in the 
Florida Power Plant Siting Act is 
one area which may need some 
slight modification to comply with 
the federal act. Federal law 
mandates local government 
participation before any decision 
which would conflict with local 
zoning. Under the federal act, the 
state management agency must 
notify local governments if any 
decision it makes will conflict with 
any zoning ordinance. The affected 
local government has 30 days to 
respond and make comments and 
recommendations. The agency 
must consider the comments, may 
hold additional public hearings, but 
may not take any action within the 
30-day time period to implement its 
decision. The Florida Act 
eliminates local governments as 
parties unless they make an 
affirmative declaration to become a 
party. It would seem that 
amendments to conform the 
Florida Act to the Federal Coastal 
Zone Management Act would be 
minor and easily drafted. 

The fifth element required in the 
process is an identification of legal 
and other techniques that can be 
used to meet management needs. 
The scope of this element is 
uncertain, but the existing Florida 
management techniques men- 
tioned earlier have sound legal 
basis. Our pollution laws in Florida 
are presumed to be constitutional in 
every respect and most state 
environmental regulations appear 
not to exceed statutory authority. 


One Disturbing Situation 


A thorough review of the current 
draft elements and various reports 


of the Florida coastal zone 
management program relating to 
power plant siting reveals at least 
one disturbing situation. In the 
January 1977 status report to the 
Governor and cabinet the Bureau of 
Coastal Zone Planning prepared 
and executive summary on 
“permissible and priority uses in the 
coastal zone.” This is, of course, one 
of the required nine elements of 
each coastal state management 
program. What is alarming is the 
lack of recognition of the federal 
emphasis placed upon _ energy 
facilities. Electrical generating 
plants in Florida, in this draft, have 
been relegated to the most stringent 
kind of review. Although a 
thorough scrutiny is welcomed, the 
Level III review proposed for 
electrical generating plants is based 
on the presumption that the 
proposed use is unsuitable as a 
CZM use within the context of the 
location, site conditions, public 
objectives, plans and policies, etc. A 
Level III review might be arguable 
for those areas designated for 
preservation, but certainly not for 
those areas in the coastal zone 
designated prime agricultural and 
development. On the positive side, 
the study does assign “certain 
utilities” a number two priority (out 
of a possible four) for immediate 
shoreline use. 2a 

In conclusion, it is unmistakably 
clear that the Florida Electrical 
Power Plant Siting Act is the vehicle 
which should be used, as far as 
power plant siting is concerned, for 
compliance with the Coastal Zone 
Management Act. Only slight 
modifications to the Florida law 
will be necessary. o 


417 SE 2nd St. 
Gainesville, FL 3260! 


ecoimpact inc. 


COMPLETE ENVIRONMENTAL SERVICES 
ENVIRONMENTAL LAW AND REGULATION: ENVIRONMENTAL IMPACT 
ASSESSMENT: LAND USE PLANNING-WETLANDS ECOLOGY AND 
MANAGEMENT - ECOLOGY OF AGRICULTURAL SYSTEMS 


Telephone 
904- 376-4454 


season's greetings 


RESEARCH 
for lawyers 


American Legal Research in Florida 
Gainesville, Florida 


THE FLORIDA BAR JOURNAL 


714 


VOLUME 51, NUMBER 10, DECEMBER 1977 


CEANFRONT PROPERTY 
FLORIDA 


There it was. 84 acres of 
pure white sand on the edge 
of the Atlantic just begging 
for someone to build a resort 
on it. 

The location was great. 
The price was right. I 
couldn't resist. 

Then, after I'd built a 
marina, a motel, tennis 
courts, and a first-class res- 
taurant, someone knocks on 
my door one morning and 
says it’s all a horrible 
mistake. 

“The property isn’t 
legally yours; he says.“The 
deed you received when you 
paid $4 million for this 
property was a fake. But for- 
tunately, your title insurance 
should cover 

“What title insurance?” 
I answered. 


american title insurance company /*x 


The moral? 

Before you spend a lot 
of money on any property 
anywhere, spend a little 
money with a title insurance 
company. 

Or you could wind up 
getting soaked. 

In the complex world of 
real estate conveyance, 
costly losses can occur due 
to error or fraud. It is our 
professional responsibility 
to protect your clients 
against losses arising from 
defects in the title as 
insured. And we do. 


A subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE 


P.O. BOX 01-5002 MIAMI, FLORIDA 33101 (305) 374-4300 


Affiliated with TICP, Columbia, Texas Title, 
and San Francisco Bay Title Company. 
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The University of Florida Law 
Review is published five times a 
year by students at the Holland Law 
Center, Gainesville, Florida 32611. 
An abstract of articles in Volume 
29:4 submitted by Managing Editor 
Susan Shivers follows: 


The Tuition-Poor, The Public 
University and Equal Protection, 
Leonard P. Strickman, professor, 
Boston College Law School. 

Professor Strickman’s § article 
explores the constitutional 
ramifications of excluding 
increasing numbers of academi- 
cally qualified persons from public 
university degree programs 
because of their inability to meet 
tuition requirements. It focuses on 
equality of access for those without 
the financial capacity to begin a 
degree program and on the right to 
continue one’s education for those 
who, having completed a portion of 
a program, are unable to meet 
continuing or increasing tuition 
demands. 

In San Antonio Independent 
School District v. Rodriguez the 
Supreme Court established that 
education is not an interest that 
demands strict scrutiny under the 
equal protection clause. Although 
the Rodriguez majority followed a 
rigid two-tier standard, subsequent 
decisions have recognized the 
emergence of an intermadiate level 
of review. An important factor in 
determining the appropriate 
degree of judicial scrutiny is the 
nature of the classification being 
challenged. Professor Strickman 
suggests that if the classification is 
disfavored, such as the wealth 
classification worked by tuition, the 
deprivation of access to the public 
university should trigger 
intermediate judicial scrutiny. 
However, he concedes that the 
inherently political nature of a state 
resource allocation justification is 
likely to be sufficient to withstand 
challenges to exclusion from entry 
into university degree programs. 

Professor Strickman concludes 
that degree of judicial scrutiny 
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should, in turn, establish the right of 
the matriculated student to that 
measure of financial assistance 
necessary to meet tuition 
requirements for the completion of 
the degree program in which he is 
enrolled. 


Unauthorized Practice in Estate 
Planning and Administration: A 
Mild and Temperate Dissent, 
Clarence F. Hyrne, Jr., professor of 
law, University of Toledo. 


The practice of law-related 
activities by nonlawyers has long 
been a source of irritation to the 
legal community. Professor Hyrne’s 
article focuses on unauthorized 
practice in the fields of estate 
planning and administration. In 
recent years, laymen have 
increased their participation in 
many aspects of estate planning. 
Notaries, insurance companies, and 
financial institutions have been 
attacked as engaging in the practice 
of law. Determining when a lay 
person is involved in unauthorized 
practice requires some definition of 
the practice of law. This definition 
is affected by two sometimes 
conflicting pressures. The avowed 
motive is the protection of the 
public from the fraudulent or 
incompetent. The other not usually 
avowed motive is the economic 
self-interest of the practitioner who 
defends from lay intrusion the 
professional turf upon which he 
gains his livelihood. 

Professor Hyme urges a policy of 
restraint in defending the dominion 
of the legal profession. Citing 
recent antitrust actions which have 
led to the demise of fee schedules 
and advertising prohibitions, he 
suggests that the bar can no longer 
dictate the boundaries of all law- 
related activities. Rather than 
promote suits against lay intruders 
the legal profession should 
demonstrate its superiority in estate 
planning and administration. 
Professor Hyrne contends that the 
legal profession will prosper only if, 
by its deeds, it can convince the 
public that it has something better 


to offer than even the best 
intentioned amateur. 


Collective Bargaining and Private 
University Governance: A Look 
from the Law Schools, Robert T. 
Bronsseau, professor of law, 
Mercer University. 


This article evaluates the 
effectiveness of collective 
bargaining at private law schools. 
Professor Bronsseau contends that 
the National Labor Relations 
Board, as the agency charged with 
collective bargaining adminis- 
tration, is not prepared to operate 
within the law school context. 
Examining the background of the 
Wagner Act, Professor Bronsseau 
points out that the Act was 
conceived with blue-collar 
negotiations in mind. The law 
professor, unlike the typical blue- 
collar worker, is vitally interested in 
the nature of the employer's 
“output” and its effect on 
“consumers.” Thus, in many 
respects, he is more like a 
supervisor. 

Some of the motives behind 
organization and collective 
bargaining by law school faculty 
may be similar to those found in 
blue-collar employment. However, 
Professor Bronsseau concludes that 
the Wagner Act and the N.L.R.B., 
by not recognizing the structural 
uniqueness of the university, cannot 
offer a satisfactory scheme of labor 
regulation for law school faculty. 


The Docking of the Long 
Shoremen’s and Harbor Workers’ 
Compensation Act: How Far Can it 
Come Ashore?, Michael D. Whalen. 


In 1972 Congress amended the 
Longshoremen’s and Harbor 
Worker’s Compensation Act, 
extending coverage from the Act’s 
original shoreline boundary to 
certain specified areas on the shore. 
The primary purpose of this 
extension was to alleviate the 
incongruities and disparity in 
benefits to which those maritime 
workers injured at the shoreline 
were subjected. 
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The amendments replaced the 
original situs test with a dual situs- 
status test, requiring the claimant to 
prove that he was injured on 
navigable waters - as now defined 
to include marine railways, 
terminals, piers and wharves - and 
that he was engaged in maritime 
employment - including long- 
shoring, shipbuilding, ship repair 
work and loading or unloading 
vessels. 

The student note examines the 
courts’ interpretations of those 
sections extending to coverage 
inland, including the recent 
Supreme Court decision, Northeast 
Marine Terminal Co. v. Caput. 


Multi-Member Legislative 
Districts: Requiem for a 
Constitutional Burial, Dennis J. 
Wall. 


At the present time, Florida 
follows the time-honored practice 
of electing multiple legislators from 
larger districts. However, within 
the last dozen years the validity of 
the multi-member district (MMD) 
has been seriously questioned. 
Decisions of the United States 
Supreme Court, lower federal 
courts, and state supreme courts 
have created and refined an action 
for legislative malapportionment 
based upon the principles of equal 
protection. The malapportionment 
action has developed with a focus 
on the tendency of the MMDs to 
submerge the interests of racial and 
political elements of the voting 
population. 

This student note evaluates the 
characteristics of the MMD and 
compares its relative successes with 
those of the single member district 
(SMD) in withstanding malappor- 
tionment challenges. The author 
concludes that MMDs inherently 
hinder equal access to govern- 
mental halls and recommends that 
Florida abandon MMDs and 
implement SMDs as a more certain 
method for electing “element” 
legislators. 


The Public Trust Doctrine and 
Ownership of Florida’s Navigable 
Lakes, Daniel L. Molloy. 

Florida’s inland waters include 
more than 30,000 natural lakes that 
provide the state with an essential, 
but limited, natural resource. 
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Extensive economic development, 
spiralling population growth, new 
economic conditions have 
intensified the controversy 
concerning the management and 
control of inland waters. Resolution 
of the controversy hinges primarily 
on the determination whether lakes 
are privately owned or state owned. 
In Florida, as in most states, only 
lakes that are unsuitable for 


navigation may be privately 


owned. Nominally, at least, Florida 
still adheres to the common law 
public trust doctrine that requires 
the state to retain for the benefit of 
the public title to the beds of 
navigable lakes. 

This student commentary 
examines the strength of the public 
trust doctrine in light of legislative 
enactments and the recent Florida 
Supreme Court decision, Odom v. 
Deltona Corp. oO 


Unknown Heirs 
OTOW ON trees... 


family 
trees! 


Unknown heirs are not easy to 
find. The amateur genealogist 
will surely have difficulty. 


At FIDUCIARY RESEARCH 
we construct the decedent’s 
family tree until we discover 
collateral ancestors who pro- 
duced offspring. We trace these 
offspring through generations 
until we locate living next-of-kin. 
We provide the fiduciary and the 
court with documents and a detailed 
family-tree chart showing all heirs, 

living and dead. NO ONE DIES WITH- 
OUT LIVING RELATIVES. We can 
prove that, usually at our own expense. 


FIDUCIARY RESEARCH, INC. 


550-U NORTHEAST FIFTH AVE. ® BOCA RATON, FL ®@ 33432 
CALL COLLECT (305) 368-0055 


World-wide genealogical and tracing services 
Florida-owned and Florida-based 
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‘em Tawyers’ Title Guaranty Fund 
Ws The Florida lawyers’ organization for guaranteeing titles to real estate 


LTS, Bar Developing National 
Probate System 

“The development of the probate 
support system is, to my 
knowledge, the first time a state bar 
section has worked on a practical, 
tangible project with the American 
Bar Association’s Real Property, 
Probate and Trust Law Section,” 
stated Harrison K. Chauncey, Jr., 
chairman of The Florida Bar Real 
Property Section’s Probate System 
Policy Committee and a council 
member of the ABA’s Section. 
~=6Lawyers’ Title 
Services, Inc., 
The Fund’s subsi- 
diary developer 
of attorney sup- 
port computer 
systems, is under- 

CHAUNCEY taking the design 
phase of the system. When 
completed, a pilot system will be 
made available to Florida attorneys 
through LTS’s computer network 
before it is implemented in other 
states. 

Committees of The Florida Bar 
and ABA sections have developed 
several principles for system 
design: 

1. The system must truly 
accomplish the record-keeping 
functions and automatically use any 
input items several times. 

2. It must be an “on-line” as 
opposed to a “batch” system. 

3. The system must be designed 
to permit an attorney without 
access to a computer terminal to 
take advantage of the system by 
mailing data to a service center and 
receiving reports by mail. 

4. It must be an attorney- 
controlled system. 

Through this revolutionary 
system, attorneys having computer 
terminals in their offices or ready 
access to them can have the benefit 
of computer programs in probate 
administration and estate planning. 
It will be beneficial in automating 
estate valuations including tax 


carryover basis, accounting, and 


preparation of 1041 and 706 tax 
returns and other forms. 

The system will allow the 
attorney more time for counseling 
of clients, predeath and _ post 
mortem estate planning. 
REALTOR-Lender-Attorney 

It takes all three—REALTOR, 
Lender, and Attorney—was the 
theme of recent challenging talks 
before REALTOR, Lender and 
Attorney groups in Naples and 
Bradenton by Paul B. Comstock, 
Fund president, and Walter R. 
Beales III, assistant vice president. 

The REALTOR was presented as 
the professional who provides the 
initial service by bringing together 
seller and buyer, or developer and 
lender. To facilitate a market, he 
must acquire knowledge of 
available properties, relative 
values, and sources and conditions 
of financing. 

REALTORS and their clients 
expect the attorney to be an 
efficient closer. The attorney 
should work with the already 
executed contract, avoid delays in 
closings, remove title objections 
prior to closing and thoroughly 
communicate with the REALTOR 
throughout the transaction. 

The lender also needs a prompt 
closing in order for its interest 
income to begin. Lenders require 
close attention to their closing 
instructions which often include 
mortgage title insurance. In this 
connection, the standard loan 
commitment and policy used by 
The Fund provides the same 
coverage as the nationally accepted 
loan forms. Also, if the closing 
instructions do not include 
Lawyers’ Title Guaranty Fund as an 
accepted insurer, The Fund should 
be contacted immediately to 
facilitate acceptance. 

The REALTORS and lenders 
were told that title work is legal 


LAWYERS’ TITLE 
GUARANTY 
FUND 


work and legal work is lawyer’s 
work. Under the Florida 
REALTOR-Attorney Accord, a 
REALTOR is to recommend 
consulting an attorney if legal 
questions arise. While an _attor- 


ney’s services 
are essential to 

a proper reai 

Take estate transac- 

Three tion, attorneys 
should not volun- 

REALTOR LENDER] teer opinions to 


clients regarding the value of real 
estate but should limit their counsel 
to legal, financial or taxation 
matters of a transaction. 
Guardian Can Once Again 
Convey Homestead 

That on-again, off-again 
situation—guardian’s conveyance 
of homestead property—is “on 
again.” 

Sec. 744.441 (12), F.S., was 
amended effective October 1, 1977, 
to state that with court approval, 
the guardian may sell, mortgage or 
lease real property of a ward’s 
estate, including homestead 
property. 

The amendment restores 
authority which had been rendered 
doubtful by the repeal effective 
July 1, 1975, of Sec. 745.15, F.S. The 
replacement statute, enacted as 
part of the Florida Probate Code, 
did not contain specific authority to 
convey homestead property. 
However, most attorneys will 
probably not accept a guardian’s 
deed of homestead executed 
between July 1, 1975, and October 
1, 1977. 

Guardian’s deeds of homestead 
property were generally not relied 
upon under Florida Constitution 
1885. Florida Constitution 1968 
provided for alienation of 
homestead through statute. which 
was enacted in 1970 as Sec. 745.15, 


The Fund: serving the buying and lending public ONLY through members of 
The Florida Bar. A Fund title policy plus your legal advice provides complete 
title protection for clients and advances Florida’s ONLY bar-related title insurer. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Fla. 32802. (Adv.) 
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In recent years the use of legal 
assistants by attorneys has 
increased considerably. This 
increase is due to the realization that 
many tasks traditionally performed 
by attorneys could be delegated to 
those with less than a law school 
education. Under a lawyer’s 
direction and supervision these 
tasks can be competently executed 
by legal assistants, providing the 
attorney with additional time to 
direct his attention toward more 
complex matters. 

Although the Florida Code of 
Professional Responsibility has 
long provided for the employment 
of lay personnel, the increased use 
of legal assistants has raised many 
questions as to what duties they 
may ethically perform. In 
recognition of the potential ethical 
improprieties of legal assistants 
performing duties which constitute 
the unauthorized practice of law, 
the Board of Governors of The 
Florida Bar petitioned the Supreme 
Court of Florida to amend the Code 
of Professional Responsibility. The 
Supreme Court approved the 
amendments in February 1976. The 
adopted amendments more clearly 
delineate the proper use of legal 
assistants by Florida attorneys. 

The amended portions of the 
Code of Professional Responsibility 
consist of a substantial expansion of 
Ethical Consideration 3-6 and a 
completely new Disciplinary Rule 
3-104. 


The main thrust of DR3-104 
“Nonlawyer Personnel” provides: 


(A) A lawyer or law firm may employ 
nonlawyer personnel to perform delegated 
functions under the direct supervision of a 
licensed attorney, but shall not permit such 
nonlawyer personnel to (i) counsel clients 
about legal matters, (ii) appear in court or in 
proceedings which are part of the judicial 
process, or (iii) otherwise engage in the 
unauthorized practice of law. 


The prohibition of legal assistants 
counseling clients does not bar all 
communications between legal 
assistants and clients; however, the 
disciplinary rule does provide that 
before an assistant can communi- 
cate with clients, or the public, 
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including lawyers outside his firm, 
he must apprise those not aware of 
his nonlawyer status. The legal 
assistant’s communication with 
clients can be extensive as long as an 
attorney maintains a direct 
relationship with the clients and the 
communication does not constitute 
the giving of advice. 

With respect to written 
communication, EC-6 states that “it 
is permissible for nonlawyer 
personnel to sign letters as long as 
the nonlawyer status is clearly 
indicated.” This, however, does not 
allow a legal assistant to be listed on 
the firm’s letterhead or business 
cards. Disciplinary Rule 2-102 states 
that the only names that may 
properly be listed on legal 
letterheads and business cards are 
those of attorneys. Similarly, a legal 
assistant’s name must also be 
excluded from telephone 
directories and office doors. 

In addition to the prohibitions on 
counseling clients and appearing in 
court there are many other legal 
activities which constitute the 
unauthorized practice of law. 
Which activities are unauthorized is 
determined by the Professional 
Ethics Committee of The Florida 
Bar, whose function it is to interpret 
the Code through the issuance of 
ethics opinions which Florida 
attorneys are required to abide by. 
Opinions are also issued by the 
Unauthorized Practice of Law 
Committee of The Florida Bar. One 
such opinion is Florida Ethics 
Opinion 73-41 in which the 
Professional Ethics Committee 
ruled that it is improper for 
nonlawyer personnel to take 
depositions even under the 
supervision and control of an 
attorney. The committee was of the 
opinion that the taking of 
depositions constitutes the practice 
of law and as such not within the 
province of legal assistants. 

There have been other ethics 
opinions rendered by the 
Professional Ethics Committee on 
the subject of nonlawyer personnel. 
Some of the more recent ones are as 
follows: 


74-1 Use of business cards by lay 
employees; 


74-35 Lay personnel handling 
negotiations with insurance 
company adjustors; 

75-29 Separate charge to clients 
for costs of secretarial work; 

76-15 Investigator using firm’s 
business card; 

76-33 & 76-38 Separate charge to 
clients for costs of legal research; 
and 

77-14 & 73-43 Listing names of 
legal assistants on the firm’s 
letterhead. 


It is important to note that under 
DR_ 3-104 an attorney assumes 
complete professional responsi- 
bility for the conduct and work 
product of the nonlawyer personnel 
he employs. It is the attorney’s 
duty to ensure the Code is strictly 
complied with by his employees. In 
view of the fact that the 
Professional Ethics Committee 
issues ethics opinions solely in 
answer to inquiries, the 
determination as to whether a legal 
activity is considered “the 
unauthorized practice of law” and 
thus improper for assistants to 
perform is contingent upon an 
inquiry being made. Additionally, 
although American Bar Association 
standards for legal assistants are 
similar to those of Florida, ABA 
approval of a given legal task is not 
conclusive that The Florida Bar 
approves the same. Accordingly, if 
there exists any doubt as to the 
ethical propriety of a legal assistant 
performing a certain task, the most 
prudent course of action is for the 
supervising attorney to request an 
ethics opinion by letter to The 
Florida Bar. 
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1978 


January 6—Academy of Florida Trial Lawyers Products Liability Seminar, 
Sheraton - Ft. Lauderdale Hotel, Ft. Lauderdale. 

January 9-13—12th Institute on Estate Planning, Americana Hotel, Bal Harbour. 
Contact University of Miami Law Center, P.O. Box 248087, Coral Gables 
33124. 

January 12-13—Criminal Law Innovative Advocacy Seminar, Flagler Inn, 
Gainesville. 

January 12-14—Bar Board of Governors Meeting, Host Hotel, Tampa. 

January 13, 14—Young Lawyers’ Section Board of Governors Meeting, Airport 
Holiday Inn, Tampa. 

January 18-20—Florida Public Defenders Annual Midwinter Conference, 
Ramada Inn, Vanderbilt Beach, Naples. 

January 27-28—“The Road From Salvation To Success” presented by Economics 
and Management of Law Practice Section, Host International Hotel, Tampa. 

February 8-15—ABA Midyear Meeting, New Orleans. 

February 21-22—Florida Bar Examination, Parts I, II, II, Lakeland Civic Center. 

February 26-March 9—National District Attorneys Association Midwinter 
Meeting, San Francisco Hilton. 

March 2-4—Tenth Medical Institute for Attorneys, University of Miami Law 
Center, Americana Hotel, Bal Harbour. 

March 9, 10, 11—Fourteenth Annual Assembly of Lawyers’ Title Guaranty Fund, 
Sheraton Twin Towers, Orlando. MY 

March 16, 17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 31-April 1—Young Lawyers’ Section Annual Convention, Omni 
International Hotel, Miami. 

April 14, 15—Academy of Florida Trial Lawyers Midwinter Seminar, Turtle Inn, 
Jacksonville. 

May 4-6— Young Lawyers’ Section Board of Governors Spring Meeting, Bahamas. 

May 7-12—University of Miami 33rd Annual Tax Conference, Eden Roc Hotel, 
Miami Beach. 

May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 

June 14-17—The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 

June 28—Academy of Florida Trial Lawyers Legislative Seminar, Host 
International Hotel, Tampa. 

June 29—Academy of Florida Tria! Lawyers Legislative Seminar, Omni 
International Hotel, Miami. 

July be 26—Florida Bar Examination, Parts I, II, III, Miami Beach Convention 

enter. 

October 24—Florida Bar Examination, Parts I, III, Jacksonville Civic Auditorium. 

November 2-4—Academy of Florida Trial Lawyers Annual Convention, Doral 
Country Club, Miami. 
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Members of the Bar; Judicial 
Administration, Selection and 
Tenure; Judicial Nominating 
Commission; Judicial Poll; Labor 
Law; Law Enforcement Programs; 
Law Week and American 
Citizenship; Lawyer Referrai 
Service; Legal Assistants; 
Legislation; Probate and 
Guardianship Rules; Professional 
Ethics; Student Education and 
Admission to the Bar; Unauthorized 
Practice of Law; Corporation, 
Banking and Business Law; 
Environmental Law; Family Law; 
Trial Lawyers; Workmen’s 
Compensation; Young Lawyers 

Annual Reports of Sections and 


Group Legal Services Committee 


Annual Reports of Sections and 

Committees ............. Jy/Ag 475 
Real Property and Trust Law 
Section; Seminars; Special 
Activities; Legislation; CLE 
Seminar Policy 


Nonresident Liaison Committee, 
Marshall R. Cassedy (Briefly Yours) 


Sections of the Bar - An Overview, 
Marshall R. Cassedy (Briefly Yours) 
Year Ahead, Russell Troutman 

(President's Page) .... Jy/Ag 399 

Fraud - Tax 

Criminal Tax Fraud Investigations - 
Some Useful Guidelines for Counsel, 
James R. Costello, Jr. ...... Ap 213 
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G 


Gift Tax; see Inheritance, Estate and 
Gift Tax 


Immigration 
Ethical Considerations of the 
Immigration Lawyer, Brian R. Hersh 
Industrial Relations Commission: see 
Administrative Agencies 
Inheritance, Estate and Gift Taxes 
Interspousal Gifts, Joel R. Lavender 
and James H. Murray, Jr. .... N 615 
New Carryover Basis Rules Alter 
Techniques for Estate Planners, 
J. Ronald Skipper ........... 0 559 
Tax Reform Act of 1976: Changes in 
Federal Estate and Gift Taxation, 
Robert S. Hightower......... F 113 
Injuries; see also Workmen's 
Compensation 
Measuring Physical Impairment in 
Personal Injury, Ellen Bradford 
Innocent Spouse Rule; see Tax Reform 
Act 
Insurance 
Are the Risks of Attorneys’ Responses 
to Auditors’ Inquiries Uninsured 
Risks?, Bowman Brown and Luis A. 
Disability Income: Who’s Taking the 
Greatest Risk? Philip A. Yager .Ja 8 
Professional Liability Insurance, 
Marshall R. Cassedy (Briefly Yours) 
Internal Revenue Service 
Disclosure of Tax Returns and Tax 


Return Information, Griffith F. 
Intoxication 


Intoxication as a Defense to Criminai 
Changes, Owen E. Adams Jy/Ag 459 


J 


Judicial Polls; see Polls, 
Jury Instructions 

Instructing the Jury on the Lesser 

Included Offense, James Ray Shaw 


Jury Trial; see Trial 


Judicial 


Karl Committee 
Lawyer Discipline - The Karl Committee, 
Marshall R. Cassedy (Briefly Yours) 


Labor Law 
Age Discrimination Act: Summary, Trial 
Practice and Anomalies, Donald H. 


Constitutionality of OSHA Inspections, 
John-Edward Alley ......... My 315 
Florida Age Discrimination in 
Employment Act - A Cautious 
First Step, Wayne J. Birshbach 


Florida Public Employees Relations 
Commission Review, M. Kalman 

“Get Off My Property!” - Are 
State Trepass Laws Preempted in 


Peaceful Labor Disputes?, James G 
Good Faith Bargaining in Florida’s 
Public Sector, Jesse S. Hogg. O 555 
How Free Is Free? A Re-Examination of 
Free Speech in Union Election 
Campaigns, John Edward Alley 
Punative and Compensatory Damages 
in Actions Under Title VII and 
Section 1981, Peter W. Zinober and 


Sex and the Supreme Court, W. Gary 


Union’s Duty of Fair Represen- 
tation - Management's Problem Also, 
Patrick M. Scanion............ F 103 
Labor and Tenant 
Restatement of the Law, Second, 


Property (Landlord and Tenant), 

A. James Casner............ My 292 
Law Day 

Partners in Justice - Law Day 1977, 


Law Office Economics/Management 
Purchasing in the Law Office, 
Legal Profession; see also Advertising; 
Attorneys; Bar Associations; Discipline/ 
Disciplinary Procedures; Ethics, Legal; 
Insurance; Paraprofessionals 
Lawyer’s Role as a Legislator, 


Successful Law Practice, Shepard 
Legislators 
Lawyer’s Role as a Legislator, 
Licenses 
Florida’s Invitation to the Inter- 
national Banking Community, 
Arden Jy/Ag 449 
Patent Protection for Chemical 
Inventions, Frederick L. Bergert 
Liens 


Attorney’s Liens for Fees - A Wealth of 
Uncertainty, Jere M. Fishback (William 
L. Gray, Jr., Essay Contest Winner) 


Mechanics’ Liens, Robert G. Cochran 
Litigation 
Expediting Litigation Involving 


Department of Legal Affairs, Attorney 
General Robert Shevin ........ O 529 
Florida’s Speedy Trial Rule - Certainty 
or Confusion?, Kirk N. Kirkconnell and 
Chandler R. Muller............ N 619 
Standing Masters - Expediting Civil Litiga- 
tion in Federal Courts, Alan G. Greer 
Summary Judgment - Obsolete or a 
Useful Tool?, Charles H. Damsel, Jr. 


Would We Rather Fight Than Settle?, 
William H. Adams .......... O 496 


Malpractice 
Are the Risks of Attorney’s Responses 
to Auditors’ Inquiries Uninsured 
Risks?, Bowman Brown and Luis A. 
Malpractice and Other Malfeasances, 
Stanley Rosenblatt (Books - Review) 
Meditation 
Citizen Dispute Settlement: A New 


729 


Dellapa 
Let’s Cat Divorce Out of the Courts, 
Helen Gordon Davis 
Medicaid 
Alternatives to Solving the Medicaid 
Crisis, Marcia K. Cypen 
Mental Health 
Dangerousness as Rationale for Incar- 
ceration, Alfred E. Fireman.. Mr 173 
Merit Selection/Retention 
Federal Merit Selection Moves Ahead, 
Marshali R. Cassedy (Briefly Yours) 


p 
Trust Me. Roger Handberg, Jr. . F 100 
Mortgages; see also Liens 
Bankruptcy Stays of Mortgage 
Foreclosures, Joel M. Aresty and 
John Rodgers Camp, Jr. 
Munich Conference of 1938 
Munich, a Tale of Two Myths, Thomas 
Brooks Jones (Books - Review) 


Occupational Safety and Health Act 
Constitutionality of OSHA Inspections, 
John-Edward Alley 
Offenders 
Prosecutor's Office, Richard E. Gerstein 
and Thomas K. Peterson 


Paraprofessionals 
Legal Assistants, E. Richard Alhadeff 


Partnerships 
How the Tax Reform Act Affects 
Limited Partnerships Within the 
Real Estate Area, Leon Pomerance 


Termination of a Partnership, 
Stephen A. Crane 
Patents; see Licenses 
Plea Bargaining; see Sentencing 
Polls, Judicial 
Trust Me, Roger Handberg, Jr. . F 100 
Power Plant Siting Act 
Relationship of Florida’s Power Plant 
Siting Act and the Coastal Zone 
Management Act, William L. Boyd 


Preserves, Aquatic; see Water 
Presidential Profiles; see Attorneys 
Probate Code 
Probate and Wrongful Death Action - 
Boondoggle or Bonanza?, Judge 
Joseph Nesbitt Jy/Ag 428 
Procedures; see also Administrative 
Law and Precedure; Appellate Rules 
and Procedure; Criminal Law and 
Procedure 
Citizen Dispute Settlement: A New 
Look at an Old Method, Fred M. 
Dallapa 
Expediting Litigation Involving 
Department of Legal Affairs, Attorney 
General Robert Shevin 
Florida and Capital Punishment 
Post-Proffitt, Jack O. Johnson O 567 
Procedural Reform: Oiling the Over- 
burdened Delivery of Legal Services, 
Coleman R. Rosenfield 
Procedural Reform - What Others Think 
Bell, Griffin 
Conway, William R 
Mondale, Walter F. .......... O 542 
Sample, Dorothy Eaton 
Troutman, Russell 


730 


Wood, Pierce 


Prosecutor's Office, Richard E. Gerstein 


and Thomas K. Peterson 


Summary Judgment - Obsolete or a 
Useful Tool?, Charles H. Damsel, Jr. 


Psychiatry 

Dangerousness as Rationale for Incar- 
ceration, Alfred E. Fireman.. Mr 173 
Public Employees Relations Commission; 
see Administrative Agencies 

Public Relations Tips 
Criminal Defense Lawyers of Pinellas 
County, William C. Gregg, III 
Je 373 


Successful Law Practice, Shepard 


Real Estate 
How the Tax Reform Act Affects 
Limited Partnership Within the Real 
Estate Area, Leon PomeranceMy 305 
Realism, Legal 
Would We Rather Fight Than Settie?, 
William H. Adams 
Restoration 
Coastal Restoration in South Florida, 
Arnold Banner 
Federal Restoration Remedies, David F. 
Mcintosh and Eileen Ball Mehta 


Roberts, B. K. 
Resolution Honoring B. K. Roberts 


Perils and Pitfalls for Unregistered 
Securities Brokers, Richard M. 
Leisner 

Professional Responsibility Under the 
Federal Securities Laws, Robert 


Securities Law Consequences for 
Inadvertent Affiliates - The 
Fiduciary as a “Control” Stockholder, 
Richard M. Leisner 

Self-Incrimination 

Fifth Amendment Privilege in Tax 

Prosecution, Martin R. Press Mr 169 
Sentencing 

Court Sentencing Options, Thomas A. 
Pobjecky Ja 31 

New Trends in Florida’s Traffic Court 
System, Judge Donald F. Castor 


Plea Bargains in the Sunshine, Robert 
Augustus Harper, Jr. ....... Je 381 
Survey Research 
Use of Survey Research in Trademark 
Cases, Solomon Dutka (Books - 
Review) 


Tax Reform Act 

Florida Will and Trust Drafting, 
Russell McCaughan 

How the Tax Reform Act Affects Limited 
Partnership Within the Real Estate 
Area, Leon Pomerance 

Innocent Spouse Rule, Steven Sonberg 
and Jack Fishman Ap 219 

New Carryover Basis Rules Alter 
Techniques for Estate Planners, 
J. Ronald Skipper 

Subchapter S - 1976 Tax Reform Act 


Changes, Sydney S. Traum .. D703 
Tax Reform Act of 1976: Changesin 
Federal Estate and Gift Taxation, 
Robert S. Hightower 
Taxing the United States Grantor of a 
Foreign Trust Under New Section 
679, Richard J. Razook Ja 35 
Taxation; see also Inheritance, Estate and 
Gift Taxes ; Tax Reform Act 
Criminal Tax Fraud Investigations - 
Some Useful Guidelines for Counsel, 
James R. Costello, Jr. ...... Ap 213 
Disclosure of Tax Returns and Tax 
Return Information, Griffith F. 
Pitcher Je 385 
Fifth Amendment Privilege in Tax 
Prosecutions, Martin R. PressMr 169 
Florida’s Invitation to the International 
Banking Community Part II, Richard 
B. Skor and Jorge A. Gross .. O 549 
Interspousal Gifts, Joel R. Lavender 
and James H. Murray, Jr. .... N 615 
Termination of a Partnership, Stephen 


Tender Offers 
Florida’s New Corporate Takeover 
Act: The Stampede Continues, 
Donald A. Rett and Wyatt T. 
N 633 


Trade Regulation 
Vertical Restraints Limiting Intrabrand 
Competition, Stephen E. Nagin 


Traffic Court 
New Trends in Florida’s Traffic Court 
System, Judge Donald F. Castor 


“Get Off of My Property!” - 
Are State Tre spass Laws Preempted 
in Peaceful Labor Disputes?, James 
G. Brown 

Trial 

Florida’s Speedy Trial Rule - Certainty 
or Confusion?, Kirk N. Kirkconnell 
and Chandler R. Muller 

It's a Free Country, Russell Troutman 
(President's Page) 

Jury Trial, Russell Troutman 
(President's Page) 

Prejudicial Comments of the Prosecutor 
During Closing Argument, Philip J. 
Padovano 

Trust and Trustees; see also Estate 
Planning/Estate Administration; Inher- 
itance, Estate and Gift Taxes 

Florida Will and Trust Drafting, Russell 
McCaughan 

Securities Law Consequences for 
Inadvertent Affiliates - The 
Fiduciary as a “Control” Stockholder, 
Richard M. Leisner 

Taxing the United States Grantor of a 
Foreign Trust Under New Section 679, 
Richard J. Razook 


U 


Unauthorized Practice of Law 
Legal Assistants, E. Richard Alhadeff 


Policing the Unauthorized Practice of 
Law, Jerry Gerde 

Protecting the Public from UPL, John 
Weiss (President's Page) 

UPL Caselaw 

UPL Investigations, J. Russell 
Bramblett N 596 

UPL: The Lawyers’ Monopoly Under 
Attack, Barbara A. Reeves ...N 600 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the largest and the oldest title insurance company 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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TITLE & TRusT COMPANY OTE 


If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain ‘‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day .. . 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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